H.R. 1907, THE fEDERALAID FACILITY 
PRIVATIZATION AQ OF 1995 


HEAKING 

BEFORE THE 

SUBCOMMITTEE ON GO\T]RXMENT MANAGEMENT, 
INFORilATION, AND TECHNOLOGY 

OF THE 

COxMMITTEE ON GOVERNMENT 
REFORM AND OVERSIGHT 
HOUSE OP REPRESENTATIVES 

ONE HUNDRED FOURTH CONGRESS 
FIRST SESSION 
ON 

H.R. 1907 

TO PERMIT STATE AND LOCAL GOVERNMENTS TO TRANSFER— BY SALE 
OR LEASE-FEDERAL-AID FACILITIES TO THE PRIVATE SECTOR WITH- 
OUT REPAYMENT OF FEDERAL GRANTS, PROVIDED THE FACILITY 
CONTINUES TO BE USED FOR ITS ORIGINAL PURPOSE, AND FOR 
OTHER PURPOSES 


NOVEMBER 15, 1995 


Printed for the use of the Committee on Government Reform and Oversight 



U.S. GOVERNMENT PRINTING OFFICE 
40-126 CC WASHINGTON : 1997 


For sale by the LIS, Government Printing Office 
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402 
ISBN 0-16-055039-4 


AUTHENTICATED 
U.S. GOVERNMENT 
INFORMATION ^ 


COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 


WILLIAM F. CLINGER, Jr., Pennsylvania, Chairman 
BENJAMIN A. GILMAN, New York 


DAN BURTON, Indiana 
J, DENNIS HASTERT, Illinois 
CONSTANCE A. MORELIA, Maryland 
CHRISTOPHER SHAYS, Connecticut 
STEVEN SCHIFF, New Mexico 
ILEANA ROS-LEHTINEN, Florida 
WILLIAM H. ZELIFF. JR., New Hampshire 
JOHN M. McHUGH, New York 
STEPHEN HORN, California 
JOHN L. MICA, Florida 
PETER BLUTE, Massachusetts 
THOMAS M. DAVIS, Virginia 
DAVID M. MCINTOSH, Indiana 
JON D. FOX, Pennsylvania 
RANDY TATE, Washington 
DICK CHRYSLER, Michigan 
GIL GUTKNECHT, Minnesota 
MARK E. SOUDER, Indiana 
WILLIAM J. MARTINI, New Jersey 
JOE SCARBOROUGH, Florida 
JOHN B. SHADBGG. Arizona 
MICHAEL PATRICK FLANAGAN, IlHnois 
CHARLES F. BASS, New Hampshire 
STEVEN C. LaTOURETTE, Ohio 
MARSHALL "MARK” SANFORD. South 
Carolina 

ROBERT L. EHRLICH, Jr., Maryland 


CARDISS COLLINS, Illinois 
HENRY A, WAXMAN, California 
TOM LANTOS, California 
ROBERT E. WISE, Jr., West Virginia 
MAJOR R. OWENS, New York 
EDOLPHUS TOWNS, New York 
JOHN M. SPRATT, Jr., South CaroUna 
LOUISE MCINTOSH SLAUGHTER, New 
York 

PAUL E, KANJORSKl, Pennsylvania 
GARY A. CONDIT, CaUfomia 
COLLIN C. PETERSON, Minnesota 
K.AREN L. THURMAN, Florida 
CAROLYN B. MALONEY, New York 
THOMAS M. BARRETT, Wisconsin 
GENE TAYLOR, Mississippi 
BARBAR/\-EOSE COLLINS, Michigan 
ELEANOR HOLMES NORTON, District of 
Columbia 

JAMES P. MORAN, Virginia 
GENE GREEN, Texas 
CARRIE P. MEEK, Florida 
CHAKA FATTAH, Pennsylvania 
BILL BREWSTER, Oklahoma 
TIM HOLDEN, Pennsylvania 


BERNARD SANDERS, Vermont 
(Independent) 


J.\MES L. Clarke, Staff Director 
Kevin Sabo, General Counsel 
Judith McCoy, Chief Clerk 
Bud Myers, Minority Staff Director 


Subcommittee on Government Management, Information, and Technology 


STEPHEN HORN, 

MICHAEL PATRICK FLANAGAN, IlUriois 
PETER BLUTE, Massachusetts 
THOMAS M. DAVIS, Virginia 
JON D. FOX, Pennsylvania 
RANDY TATE, Washington 
JOE SCARBOROUGH, Florida 
CHARLES F. BASS, New Hampshire 


California, Chairman 
CAROLYN B. MALONEY, New York 
MAJOR R. OWENS, New York 
FRANK MASCARA, Pennsylvania 
ROBERT E. WISE, Jr., West Virginia 
JOHN M. SPRATT, Jr., South CaroUna 
PAUL E, KANJORSKl, Pennsylvania 


Ex Officio 

WILLIAM F. CLINGER, Jr., Pennsylvania CARDISS COLLINS, Illinois 
J. Russell George, Staff Director and Counsel 
Mark Brasher, Professional Staff Member 
Andrew G. Richardson, Clerk 
Miles Q. Romney, Minority Professional Staff' 


(ID 



CONTENTS 


Page 

Hearing held on November 15, 1995 1 

Text ofH.R. 1907 3 

Statement of: 

Butler, Viggo, president, Airport Group International, Inc.; and John 

Yodice, general counsel, Airport Owners and Pilots Association 128 

Cook, Michael B., Director, Office of Wastewater Management, Office 
of Water, Environmental Protection Agency; John T. Dowd, senior vice 
president, Wheelabrator Clean Water Systems, Inc.; and J. James Barr, 

chairman of the board, National Association of Water Companies 43 

Grimm, Rodman D., president, Thicksten Grimm Burgum, Inc,; and 
Peggy Kelly, senior policy analyst. Service Employees International 

Union, AFL-CIO 151 

Holdsworth, Raymond, president and chief executive officer, Daniel, 

Mann, Johnson & Mendenhall; Ralph Stanley, senior vice president, 
United Infrastructure Co.; and John J. Collins, senior vice president 

for government affairs, American Trucking Associations, Inc 94 

McIntosh, Hon. David M., a Representative in Congress from the State 

of Indiana 11 

Poole, Robert W., Jr., president, Reason Foundation; and Allen Roth, 
executive director, New York State Research Council on Privatization .. 16 

Letters, statements, etc., submitted for the record by: 

Barr, J. James, chairman of the board. National Association of Water 

Companies, prepared statement of 82 

Butler, Viggo, president, Airport Group International, Inc., prepared 

statement of 130 

Collins, John J., senior vice president for government affairs, American 

Trucking Associations, Inc., prepared statement of Ill 

Cook, Michael B., Director, Office of Wastewater Management, Office 

of Water, Environmental Protection Agency, prepared statement of 46 

Dowd, John T., senior vice president, Wheelabrator Clean Water Systems, 

Inc., prepared statement of 56 

Grimm, Rodman D., president, Thicksten Grimm Burgum, Inc., prepared 

statement of 153 

Holdsworth, Raymond, president and chief executive officer, Daniel, 

Mann, Johnson & Mendenhall, prepared statement of 96 

Kelly, Peggy, senior policy analyst. Service Employees International 

Union, AFL-CIO, prepared statement of 159 

Maloney, Hon. Carolyn B., a Representative in Congress from the State 

of New York, prepared statement of 9 

McIntosh, Hon. David M., a Representative in Congress from the State 

of Indiana, prepared statement of 13 

Poole, Robert W., Jr., president, Reason Foundation, prepared statement 

of 19 

Roth, Allen, executive director, New York State Research Council on 

Privatization, prepared statement of 27 

Stanley, Ralph, senior vice president. United Infrastructure Co., prepared 

statement of 104 

Yodice, John, general counsel, Airport Owners and Pilots Association, 
prepared statement of 141 


(III) 




H.R. 1907, THE FEDERAL-AID FACILITY 
PRIVATIZATION ACT OF 1995 


WEDNESDAY, NOVEMBER 15, 1995 

House of Representatives, 

Subcommittee on Government Management, 

Information, and Technology, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2:05 p.m., in room 
2247, Rayburn House Office Building, Hon. Stephen Horn (chair- 
man of the subcommittee) presiding. 

Present: Representatives Horn, Flanagan, Bass, Maloney, and 
Peterson. 

Ex officio Present: Representative Clinger. 

Staff present: J. Russell George, staff director and counsel; Mark 
Brasher, professional staff member; Andrew G. Richardson, clerk; 
Donald Goldberg, minority assistant to counsel; Miles Q. Romney, 
minority professional staff; and Elisabeth Campbell, minority staff 
assistant. 

Mr. Horn. A quorum being present, the Subcommittee on Gov- 
ernment Management, Information, and Technology will come to 
order. Today we review the proposed Federal-Aid Facility Privat- 
ization bill. If enacted, this new law would make it easier for State 
and local governments to raise private capital for maintaining the 
Nation’s airports, waste facilities, and other infrastructure assets. 

Our Constitution gave Congress power to regulate and maintain 
post offices, post roads, and canals, besides the commerce clause, 
in general. The Federal role in infrastructure investment grew dra- 
matically in the 1930’s and remained large until recently. With 
downsizing has come reduced Federal funding of State and local 
services, including the infrastructure. We hope to reverse that 
trend. 

But as this trend continues, local governments have sought alter- 
native financing mechanisms. Some have explored public-private 
partnerships as a means of bringing in private capital and manage- 
ment skill as the Federal presence has decreased. 

Many federally financed infrastructure facilities are maintained 
by States and localities. If privatized, prior to Executive Order 
12803, States which had been used to paying back some of the 
amount on the particular structure in which Federal funds had 
been involved now had a change in policy. 

Under President Bush, this Executive Order 12803 — known as 
the Common Rule — ^because it was common to all agencies — 
changed it so that only the undepreciated part had to be paid off. 

( 1 ) 
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An infrastructure facility fully depreciated could be privatized. The 
bill before us, H.R. 1907, would ease restrictions such as the ones 
Fve mentioned. 

While that sounds encouraging, there are other issues that need 
review as public control of many of our facilities transitions to pri- 
vate ownership and operation. We’ll look at some of those issues 
this afternoon. 

With us now are private experts who manage formerly govern- 
ment-owned infrastructure facilities, officials from professional 
groups which use them, administration representatives from the 
Environmental Protection Agency, and two Members of Congress. 

Mr. King of Wisconsin, our acknowledged privatization expert, 
heads the Speaker’s panel on privatization, and Mr. McIntosh of 
Indiana, who comes to Congress with a rich experience in the exec- 
utive branch and is the sponsor of the legislation before us. 

We thank you all for joining us, and we look forward to your tes- 
timony. We would appreciate it if all witnesses limit their testi- 
mony to 5 minutes. The written statement you have submitted will 
be put in right after the introduction of you as a speaker. That’s 
automatic for all witnesses, and since we have a large number of 
witnesses, we do hope to hear from all of them during the next 3 
hours, 

I would like to ask the ranking member, a distinguished col- 
league, Mrs. Maloney of New York, if she has an opening state- 
ment. Mrs. Maloney. 

[The text of H.R. 1907 follows:] 
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I 


104th congress 
1st Session 


H.R.1907 


To permit State and local governments to transfer — by sale or lease — Federal- 
aid facilities to the private sector without repayment of Federal gr-ants, 
provided the facility continues to V)e used for its original purpose, and 
for other purposes. 


IN THE HOUSE OF REPRESEXTATI\T:S 

Junk 21, 1995 

Mr. McIntosh (for himself and Mr. Horn) introduced the following bill; 
which was referred to the Committee on GoverTunent Keform aiid Over- 
sight, and in addition to the Committee on TraTisportation and Infra- 
stRicturc, for a period to be subsequently determined lu' the Speaker, in 
eacl) ease for consideration of such j)ro\nsions as fall uithin the juilsdic- 
tion of tlu‘ committee concerned 


A BILL 

To permit State and local gover'imients to transfer — hy sale 
01 - lease — P^ederal-aid facilities to the private sector tHth- 
out repa\Tnent of Federal grants, proHded the facility 
continues to be used for its ori^nal pur])Ose, and for 
other pui’poses. 

1 Be it enacted hy the Senate and House of Represent a~ 

2 tives of the United States of America in Congress assemhled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Federal-aid Facility 

5 Privatization Act of 1995”. 
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2 

1 SEC. 2. DEFINITIONS. 

2 For purposes of this title: 

3 (a) “Privatization’' means the disposition or 

4 transfei' of an intrastructure asset, whether by sale, 

5 lease, or similar arrangement, from a State or lo(:al 

6 government to a private ])arty. 

7 (b) “Infrastnieture asset” means any asset fi- 

8 nanced in whole or in part i)y tiie Federal Govcnai- 

9 ment and needed for the functioning of the economy. 

10 Examples of such assets include, but are not limited 

11 to: roads, tunnels, bridges, electricity su])ply facili- 

12 ties, mass transit, rail trans])ortation, airports, 

13 |)OT*ts, watenva;s's, watei* sufjply and deliver}^ facili- 

14 ties, recycling and wastewater tn^atment facilities, 

15 solid waste disposal facilities, housing, schools, pris- 

16 ons, and hospitals. 

17 (c) “Originally authorized purposes” means the 

18 general objectives of the oiiginal g^i^ant progi*am; 

19 however, the tei*m is not intended to include eveiy 

20 condition required for a grantee to have' obtained the 

21 original gi^ant. 

22 (d) “State and local governments” means the 

23 government of any State of the United States, the 

24 District of Oolumbia, any commomvealth, territory 

25 or ])ossession of the United States, and any county, 

26 municipality, city, towm, township, local public au- 
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3 

1 tliority, school district, special district, intrastate 

2 district, re^onal or interstate government entity, 

3 conncil of governments, and any agency of instru- 

4 mentality of a local government, and any federally 

5 recognized Indian Tribe. 

6 SEC. 3. PRIVATIZATION INITIATIVES BY STATE AND LOCAL 

7 GOVERNMENTS. 

8 The head of each executive de]jartnient and agency 

9 shall undertake the folloA^ing actions: 

10 (a) Assist State and local governments in their 

1 1 efforts to privatize their infrastiiicture assets. 

12 (b) Af)pi'Ove requests from State and local gov- 

13 ernments to privatize infrastructure assets and 

14 waive or modify any grant assurance, consistent with 

15 section 4. 

16 SEC. 4. CRITERIA. 

17 The head of an executive department or agency shall 

1 8 approve a request if — 

19 (a) the State or local government demonstrates 

20 that a market nK^chanism, legally enforceable agree- 

21 ment, or regulatory mechanism will ensure that the 

22 infrastructure asset or assets continue to be used for 

23 tlieir originally authorized purposes, so long as need- 

24 ed for tliose purposes; and 


HR 1907 IH 
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1 (b) the private party |)iir(4iasing‘ or leasing' tlu' 

2 iiifrastnieture asset agrec^s to (comply vitli all 

3 eahle grant assuranees. 

4 SEC. 5. NO OBLIGATION TO REPAY FEDERAL GRANT 

5 MONIES. 

6 A State or loeal goveruinent shall hav(‘ no oi) ligation 

7 to re])ay to any ageru'y of the Ped(a*al government any fed- 

8 eral grant monies reeeivcnl by the State or loeal goveiai- 

9 ment in eonneetion with the infVastrneturc^ asset that is 

10 being ])rivatized. 

1 1 SEC. 6. USE OF PROCEEDS. 

12 A State or loeal governnumt may use ])i‘oeeeds fi'om 

13 the privatization of an infrasi nudur(' asset to the extent 

14 pei'mitted nnder applieable grant assiiranec^s and ])T-(ni- 

15 sions. Xotvithstanding any other ])rovision of lawv the 

16 State or loeal government shall be permitted to rec'over 

17 its ea})ital investment, an amonnt (^qual to its unr(‘im- 

18 bursed opcnriting ex])enses in any infrastrnetnre asset, and 

19 a reasonable rate of return. 

O 
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Mrs. Maloney. Yes, I do. Thank you, Mr. Chairman, and thank 
you for holding this hearing on H.R. 1907, I think all of us support 
efforts to give more resources to State and local governments for 
infrastructure improvements. As we all know, money is scarce for 
much-needed roads, bridges, waste treatment plants, and other 
municipal facilities. However, I am skeptical that this legislation is 
the best approach to reaching this goal. 

I also question whether this is an essential hearing. As you 
know, the Federal Government shut down yesterday, and only es- 
sential Federal Government employees are working and collecting 
a paycheck today. In my district alone, thousands of Federal em- 
ployees have been idled, and my staff has been reduced by over 
half. It seems to me that all of our time would be better, spent in 
trying to resolve the current budget impasse rather than spending 
hours on this hearing. But since I won't win that argument, let me 
address the issue at hand. 

There is currently in place a mechanism for transferring Govern- 
ment assets to private parties — Executive Order 12803, signed 
April 30, 1992. It provides important guidelines and procedures for 
selling these assets. We are fortunate to have as the first witness 
today our colleague from Indiana, Mr. McIntosh, who contributed 
substantially to the development of that Executive order while 
serving under the Vice President. 

Unfortunately, your legislation drops many essential safeguards 
from the Executive order which insure that when Government as- 
sets built with Federal funds are sold to the private sector, impor- 
tant standards are maintained. For example, the Executive order 
requires that any funds obtained from the sale of an asset must be 
used for either additional infrastructure or for debt reduction or tax 
relief. 

Debt reduction and tax relief, at least in theory, would help a 
local government obtain additional funds for infrastructure im- 
provements through better bond ratings, H.R. 1907 does not in- 
clude that requirement, and thus the proceeds could go to such un- 
related items as bonuses for local executives. 

The Executive order requires that the public purpose of the asset 
be maintained and that conditions be met that protect users and 
the public by limiting the charges for the asset. The bill drops 
these limitations. That means that this bill — for example, Virginia 
could sell its part of the beltway to a private company, who could 
put up toll booths and charge $10 a car. 

Finally, the Executive order requires that the State or local gov- 
ernment reimburse the Federal Government for the portion of the 
asset that it funded, minus the accelerated depreciation. This is to 
ensure that State and local governments do not take Federal grant 
money for a road or treatment facility and, then, the next year, sell 
the asset to a private company and pocket the proceeds. This im- 
portant provision is dropped from H.R. 1907. 

Mr. Chairman — uh-oh, we're being called. Privatization of infra- 
structure assets is certainly an important trend in this country, as 
well as in several foreign nations. 

Although it may warrant support as a general policy, the imple- 
mentation must be carefully controlled to assure that the objectives 
for which Federal funds have been awarded are not forgone and 
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that impacts of such transfers will not adversely affect other major 
Federal policies and interests. 

It is good, Mr. Chairman, that you are providing this opportunity 
for exploration of these matters. I look forward to the testimony. 
Thank you, 

[The prepared statement of Hon. Carolyn B. Maloney follows:] 
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HEARING ON HR 1907, THE FEDERAL-AID 
FACILITY PRIVATIZATION ACT OF 1995 
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Mr, Chainiian, thank you for holding this hearing on H,R. 1907. I tliink all of us 
support efforts to give more resources to State and local governments for infrastrucnire 
improvements. As we all know, money is scarce for much needed roads, bridges, waste 
treatment plants, and other municipal facilities. However, I am skeptical that this legislation 
is the best approach to reaching that objective. 

I also question whether this is an "essential" hearing. The Federal government shut 
down yesterday, and only essential Federal government employees are working and collecting 
a paycheck today. In my district alone, thousands of Federal workers have been idled and my 
staff has been reduced by over half. It seems to me that all of our time would be better spent 
in trying to resolve the current budget impasse, rather than spending hours at this hearing. 
But since I won’t win that argument, let me address the issues at hand. 

Tliere is currently in place a mechanism for transferring government assets to private 
parties, Executive Order 12803, signed April 30, 1992. It provides important guidelines and 
procedures for selling theses assets, and we are fortunate to have as the first witness today our 
colleague from Indiana, Mr. McIntosh, who contributed substantially to the development of that 
order while serving under the Vice President. 

Unfortunately, your legislation drops many of the essential safeguards from the executive 
order that insure that when government assets built with Federal funds are sold to the private 
sector, important standards are maintained. 

For example, the executive order requires that any funds obtained from the sale of an 
asset must be used for either additional infrastructure or for debt reduction or tax relief. Debt 
reduction and tax relief, at least in theory would help a local government obtain additional funds 
for infrastructure improvements through better bond ratings. H.R. 1907 does not include that 
requirement, and thus the proceeds could go to such unrelated items as bonuses for local 
executives. 


The executive order requires that the public purpose of the asset be maintained, and that 
conditions be met that protect users and the public by limiting the charges for the asset. The 
bill drops these limitations. That means that under this bill, Virginia could sell its part of the 
beltway to a private company who could put up toll booths and charge $10 dollars a car. 


(over) 
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Finally the execiuise order require^i tliai the stale or local govemmetn reimburse the 
Federal government for the portion of the asset that it fundetl, minus the accelerated 
depreciation. This is to insure that state and local governments do not take Federal grant 
money for a road or treatment facility and then the next year sell the asset to a private company 
and pocket the proceeds. This important provision is dropped for H R. !9()7, 

Mr. Chainman. privatization of infrastructure assets is certainly an important trend in 
this country, as well as in several foreign nations. Although it may warrant support as a 
general policy, the iinplemeniation must be carefully controlled to assure that the objectives for 
w hich Federal funds have been aw arded are not foregone and that impacts of such transfers will 
m>t adversely affect other major Federal policies and interests. 

It is good, Mr. Chainnan, that your are providing ihi.s opponuniu for exploration of 
titese matters. I look forward to the testimony. 
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Mr. Horn. I thank the gentlewoman from New York, and we’re 
honored to have the chairman of the full committee, Mr. Clinger 
of Pennsylvania here. Is there an opening statement you would like 
to make? 

Mr. Clinger. Thank you, no, Mr. Chairman. 

Mr, Horn, If not, Fm delighted to introduce the author of the 
bill, and, as I said, a person who comes to Congress with great ex- 
perience in the executive branch dealing with these problems. Mr. 
McIntosh, the gentleman from Indiana. 

Mr. McIntosh. Thank you. 

Mr. Horn. You’re welcome to join us afterwards on the hearing, 
if you would like to question some of the witnesses, 

STATEMENT OF HON. DAVID M. McINTOSH, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF INDIANA 

Mr. McIntosh. Thank you very much, Mr. Chairman, and thank 
you for giving me this opportunity to testify today on H.R. 1907, 
the Federal- Aid Facility Privatization Act of 1995. I appreciate 
your attention to the important issue of infrastructure privatiza- 
tion, and I commend you for your continuing effort and involve- 
ment in this area. 

One of the issues during this 104th Congress, and particularly 
with my colleagues in the freshman class, is the need to revive the 
principles of the 10th amendment that says, essentially, we should 
get back to the original structure of relationships between the Fed- 
eral Government and State and local governments. 

For decades, power has flowed toward the Federal Government 
and away from States and local governments and, in many ways, 
has abrogated the constitutional structure that our Founding Fa- 
thers envisioned. As a result, the people most capable of efficiently 
providing Government services — dedicated local government offi- 
cials — have often had their hands tied by overbearing Federal di- 
rectives, both regulatory and funding directives. 

In the first term of this Republican-controlled Congress, we have 
aggressively fought to reverse the concentration of power in Wash- 
ington. From ending the unfunded mandates, which Mr. Clinger, 
our chairman, took through as the first contract provision, and re- 
forming the welfare system that we are going to be taking up as 
part of the Reconciliation bill, this Congress has steadfastly sought 
to return authority to the State and local governments. The bill we 
are considering today is a modest but vital step forward in continu- 
ing this effort. 

Prior to 1992, a Federal regulation — known as the “Common 
Rule” — which was administered by the Office of Management and 
Budget, required State and local governments to fully reimburse 
the Federal Government for all grants received upon the transfer 
of a facility to the private sector. 

Now, many of the cities had sought to engage in privatization of 
local facilities and services, but were finding that this 100-percent 
repayment requirement was a prohibitive economic disincentive to- 
ward that privatization, preventing local officials from realistically 
considering public-private partnerships as a means for improving 
infrastructure services. 
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Now, as the Director of Vice President Quayle’s Competitiveness 
Council, we worked with 0MB to revise that Common Rule, and 
we fought to give States and localities the freedom to consider a 
full range of infrastructure development and management arrange- 
ments. 

As a result, President Bush issued Executive Order 12803, which 
asserted, “the States and local governments shall have greater free- 
dom to privatize infrastructure assets.” The Executive order eased 
the repayment requirement by permitting the repayment of the de- 
preciated value of the Federal grants received. 

Now, unfortunately, experience has shown in the years since Ex- 
ecutive Order 12803 that we did not go far enough. The modified 
repayment requirement continues to prevent State and local privat- 
ization efforts, and despite the enthusiasm of a growing number of 
Governors and mayors for privatizing or competing, whatever the 
term they use, of various infrastructure assets and services, only 
one transaction — a small wastewater facility in Franklin, OH — has 
been formally completed during that time; and it was only com- 
pleted after months and months of delay caused by Federal scru- 
tiny of the transaction. 

Now, H.R. 1907 removes this unnecessary burden on community 
controls of infrastructure assets. Specifically, the bill allows the 
State and local governments to transfer an infrastructure asset to 
a private entity either by sale or long-term lease, with no repay- 
ment of Federal grants so long as the asset continues to be used 
for its original purpose. So we see, the purposes of the Federal 
grant for building this infrastructure at the State and local govern- 
ment level will continue to be maintained. 

Now, defenders of the status quo here in Washington continue to 
try to stand by the old form of legislation and the Common Rule, 
but I think it’s time that we move forward and change this to en- 
courage more innovative approaches at the local government level, 
to allow mayors and Governors to have the freedom to decide how 
their infrastructure should be managed, and not have a fairly pro- 
hibitive formula of reimbursement stand in the way of these ef- 
forts, 

Mr. Chairman, I will submit the rest of my testimony for the for- 
mal record and would be glad to answer any questions people 
might have. 

[The prepared statement of Hon. David M. McIntosh follows:] 



13 



ONE HUNDRED fourth CONGRESS 

Congresis of ttje Uniteli States 

^l^ousc ot Efprrsmtatiijfs 

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
2157 Rayburn House Office Builoing 
Washington, DC 20515-6143 



.SD6Pt«iVi€hfT 




MAJOR. TY. 

Testimony of Rep. David M. McIntosh 
Before the Subcommittee on Government Managment, 

Information and Technology 
November 15, 1995, 2:00 p.m. 


Thank you, Mr. Chairman, for the opportunity to testify today on H.R. 1907, the 
Federal-aid Facility Privatization Act of 1995. I appreciate your attention to the 
important issue of infrastructure privatization, and I commend you for your continuing 
involvement in the effort to enact this needed regulatory reform. 

One of the issues driving the 104ih Congress, and particularly my colleagues in 
the freshman class, is the need to revive the principles of the 10th Amendment to the 
Constitution by reordering the relationship between the federal government and state 
and local government.s. For decades the federal government has accumulated power, 
depriving states and localities of their constitutional authority over matters not explicitly 
reserved for federal oversight. As a result, the people most capable of efficiently 
providing government services - dedicated local government officials - often have their 
hands tied by overbearing federal directives. 

In the first term of this Republican-controlled Congress, we have aggressively 
fought to reverse the concentration of power in Washington. From ending unfunded 
mandates and reforming the welfare system to our efforts to save the Medicare and 
Medicaid programs, this Congress has steadfastly sought to return authority and 
discretion to the states and local governments. The bill we are considering today is a 
modest, but vital, step forward in this continuing effort. 

Prior to 1992, a federal regulation - known as the "Common Rule" - required 
state and local governments to fully reimburse the federal government for all grants 
received for any federal-aid infrastniclure facility upon the transfer of such facilities to 
the private sector. This 100 percent repayment requirement was a prohibitive economic 
disincentive to privatization transactions, preventing local officials from realistically 
considering public-private partnerships as a means for improving infrastructure services. 

As Executive Director of President Bush’s Competitiveness Council, I fought to 
give states and localities the freedom to consider a full range of infrastructure 
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development and manaiiement arran^erneiits by eliminating this btirrier to public-private 
partnerships. As a result, President Bush issued Executive Order 12803, which asserted 
that "State and local governments shall have greater freedom to privatize infrastructure 
as.sets." llie Executive Order eased the repayment requirement by permitting the 
repayment of the de preciated value of federal grants received 

Unfortunately, the intervening years have shown that Executive Order 12803 did 
not go far enough. The modified repayment requirement continues to prevent state and 
local governments from implementing innovative infrastructure management 
arrangements. Despite the enthusiasm of many governors and mayors for privatizing 
infra.structure assets, only one transaction - a small wastewater facility in Franklin, Ohio 
- has been formally completed. And it was only completed after months atid months of 
delay caused by federal scrutiny of the transaction. 

H.R, 1907 removes this unnecessary burden on community control of 
infrastructure assets. Specifically, the bill allows a state or local government owner to 
transfer an infrastructure asset to a private party, either by sale or long-term lea.se, wath 
ito repayment of federal grants, so long as the asset continues to be used for its original 
purpose. Tins needed reform returns decision making power tet state and local 
governments while preserving the federal interest by requiring that the asset continue to 
meet the needs for which it was intended. 

Defenders of the status quo in Washington will continue to try to stand iit the way 
of legislation, like H.R. 1907, which returns authority and discretion to state and 
muiriclpal governmenls. I'hey will claim that these j)ropo.sals are loo complex or have 
unanticipated consequences in order to delay action. But these claims are often 
motivated by a paternalistic belief that the federal government must protect local 
governments from themselves. 

Ixtcal governments should have the freedom to employ innuvalive infrastructure 
management arrangements, including public-private partnerships, without interference 
from Waslrington. H.R. 1907 is narrowly crafted to remove the primary federal policy 
restricting such privatization transactions, without otherwise altering federal oversight of 
iltese facilities. 

H.R. 1907 is an important first step in this Congress' privatization effart.s. If we 
can remove existing barriers to privatization through enacting this legislation, we will 
untie the hands of state and local governments and encourage private investment in 
infrastructure. This privatization will generate revenue and improve stale and local 
facilities across the nation. 

Thank you, again. Mr. Chairman for consitlering this important piece of 
legislation. 



15 


Mr. Horn. Thank you. I will yield first to the ranking minority 
member, Mrs. Maloney. 

Mrs. Maloney. Thank you, Mr. McIntosh. In developing the Ex- 
ecutive Order 12803, what consideration was given to releasing 
grantees from any repayment to the Federal Government? Why 
was that not adopted? Were there statutory obstacles? 

Mr. McIntosh. When we looked at it, the original proposal that 
went forward to the Competitiveness Council had that option as 
one of the things to consider, that there would be no repayment. 

Some of the people, particularly Director Darman at 0MB, felt 
that it was important that the Government receive some part of 
the repayment of those grants and agreed that, rather than 100 
percent, a depreciated schedule would be acceptable to him. 

So the Council considered all of the options, felt they all could 
be legally done, but declined to go the entire way in recommending 
that to the President, and then the President signed it with the de- 
preciation schedule that was put into the Executive order. 

Mrs. Maloney. The bilfs definition of “originally authorized pur- 
pose” excludes certain types of grant conditions. Could you give us 
some examples of some of the exclusions? 

Mr. McIntosh. That would be considered? Part of the problem 
you want to address is, you don’t want to tie the hands of local gov- 
ernment, as they are continuing to provide the service to the pri- 
vate sector, with some of the conditions that may have been part 
of the ori^nal grant, but the Federal Government no longer feels 
it has an interest in maintaining. 

And so the effort there in the statute was to provide flexibility 
so that as the infrastructure was privatized, the local government 
could come back and say, “This grant restriction is preventing us 
from bringing in a private sector manager.” We need some flexibil- 
ity there. 

Mrs. Maloney. Does the bill only cover grant type assistance? 

Mr. McIntosh. That’s my understanding, yes, that it’s limited to 
grants. 

Mrs. Maloney. To what extent have agencies reviewed barriers 
and recommended statutory changes? And how does H.R. 1907 re- 
late to and modify such barriers? 

Mr. McIntosh. I would have to look at the record from the agen- 
cies. I couldn’t give you that detailed information at this point. 

Mrs. Maloney. A witness which will follow you, a John T. Dowd 
of Wheelabrator Clean Water Systems made this technical com- 
ment on H.R. 1907, and I would like you to comment on it. Could 
I read it to you? 

“The definition of ‘infrastructure assets’ may be too broad. It re- 
fers to any asset financed by the Federal Government. We suggest 
that, with respect to wastewater treatment facilities, the legislation 
only apply to assets owned by State or local governments, or gov- 
ernmental agencies or authorities, for the construction or improve- 
ment of which Federal funds can be used. * * * “Furthermore, the 
definition should clearly state that projects constructed with Fed- 
eral financing via no-interest or low-interest loan, such as use of 
a State revolving fund, are eligible assets for partnerships, but SRF 
loans should not be forgiven. The provision in section 5 which voids 



16 


requirements for repa 3 niient of Federal funds should apply only to 
construction grants in the case of wastewater treatment facilities.” 

Do you have any comment on that? 

Mr. McIntosh. As to the first one, I think the key there would 
be to hear from the folks, particularly at the Environmental Protec- 
tion Agency, who, at least when we were working on this, wel- 
comed the effort to give them more flexibility. I think it applies 
mainly in cases where they have already developed a private sector 
involvement, and it may be an effort to create even greater flexibil- 
ity to maintain that arrangement. I would defer to the technical ex- 
perts in that area. 

On the loans, I do think it’s important that we go ahead and in- 
clude the provision there for giving the loans, and the reason is, 
essentially, that I think the purpose of that original loan has been 
maintained in building the infrastructure project and that, often- 
times, the value of the asset doesn’t justify the continued payment 
of the loan, so you can’t get a private sector party to actually take 
that on, and the effect of maintaining the loan is that the city has 
to continue to own the asset. 

So I would urge us to keep that provision, regarding the second 
comment from that gentleman. 

Mr. Horn. We’re going to have to recess for about 10 minutes so 
we can vote. There’s a vote on the floor, and we have 5 minutes 
to go. Usually the Democratic buzzer does five, but I didn’t hear 
it. 

[Recess.] 

Mr. Horn. All right. We will call the first panel forward now — 
or, technically, the second. That includes Mr. Poole and Mr. Roth, 
if you would come forward. We have a tradition of swearing all wit- 
nesses but a Member of Congress. I was swearing them in for 
about 5 months, but the chairman said it’s inelegant to swear in 
your colleagues. But so be it. 

[Witnesses sworn.] 

Mr. Horn. All right, the clerk will note that both witnesses af- 
firmed. We’re delighted to have Mr. Robert Poole, the president of 
the Reason Foundation as the first witness. Mr. Poole. 

STATEMENTS OF ROBERT W. POOLE, JR,, PRESIDENT, REASON 

FOUNDATION; AND ALLEN ROTH, EXECUTIVE DIRECTOR, 

NEW YORK STATE RESEARCH COUNCIL ON PRIVATIZATION 

Mr. Poole. Thank you very much, Mr. Chairman, members of 
the committee. I’m Robert Poole, president of Reason Foundation. 
We have been researching privatization for 17 years, and have ad- 
vised the Reagan, Bush, and Clinton administrations on this sub- 
ject. 

My focus today is the privatization of State and local infrastruc- 
ture. We all know that funding for infrastructure is not keeping 
pace with needs and that Federal assistance is going to shrink, not 
grow. 

Other countries face similar problems. Their response is to turn 
to the private sector and private capital for infrastructure. The lat- 
est global survey from Public Works Financing, which is being re- 
leased this week, reports there are 356 privatized infrastructure 
projects around the world, worth $146 billion. 
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These have been financed and are under construction in 42 coun- 
tries in the past decade, but only a handful of all of these projects 
are in the United States. USAID is telling foreign governments 
why they should privatize infrastructure, but the United States re- 
lies primarily on Government ownership and operation of some of 
these very same types — airports, highways, seaports, water supply, 
and waste disposal facilities. 

There’s strong evidence that private ownership leads to greater 
efficiency, wiser investment decisions, and greater user friendli- 
ness. Those types of infrastructure where this country has relied 
primarily on investor ownership — namely electricity and tele- 
phones — are recognized as the standard of the world. 

But we can’t say the same thing about our U.S. airports, high- 
ways, seaports, water supply, and waste disposal facilities. Those 
are not the world’s standard. There actually are better ones in 
many other countries. 

Why does the United States lag behind others in this field? This 
study that we produced in May found that the Federal law today 
is biased against private capital and private ownership and infra- 
structure. There are tax code barriers, regulatory barriers, and 
grant-related barriers. It’s only the latter that are the subject of to- 
day’s hearing, which I’ll talk about today. 

In 1991, the Reason Foundation identified the grant repa 3 anent 
requirement as a problem, which essentially amounts to a transfer 
tax on privatization transactions, which makes those transactions 
more costly and, therefore, discourages them from occurring. 

That study was helpful in aiding the Vice President’s office to 
bring about Executive Order 128&. As Congressman McIntosh 
mentioned, there was actually some internal tension within the 
Bush administration, and the compromise with 0MB was this par- 
tial repayment requirement that ended up being in the final word- 
ing. 

But I maintain today that that compromise was misguided. 
Elimination of the repayment requirement is the appropriate policy 
for three reasons. 

First, the Federal Government did indeed make grants, not 
loans, to the cities and States to help create infrastructure to serve 
a public purpose. As long as there is a guarantee that the facility 
remains in service to the public for the original purpose, then the 
Federal objective has already been served, regardless of ownership. 

Second, both economic theory and worldwide evidence say that 
privatization of infrastructure is a good thing. It has served this 
country well for electricity and telephones, and would serve us 
equally well for other kinds of infrastructure. Investor-owned firms 
have strong incentives for high performance. Both the Bush and 
Clinton Executive orders — Clinton’s Order, 12893 — endorsed this 
view in principle. But if they mean it, why should Federal policy 
extract the equivalent of a transfer tax when someone actually 
seeks to bring about this result? If Congress finds privatization to 
be sound public policy, as the Bush and Clinton administrations do. 
Congress should be neutral or even encourage cities and States to 
adopt it. It should not impose a tax on their decisions. 

The third reason is that grant repayment is ill-advised on fiscal 
grounds. The Federal Government, in fact, will benefit handsomely 
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if privatizations like this occur, but will reap no fiscal benefits if 
no transactions take place. 

Let me give you some numbers that are drawn from my written 
testimony. We have previously estimated in a study that, if there 
were a truly level playing field, cities and States might sell as 
much as $227 billion worth of user fee-funded infrastructure. That 
would mean a one-time infusion of capital to those cities and 
States — about $114 billion to cities and counties and $113 billion 
to States. 

The Congress, of course, could open the door to this major infu- 
sion of capital without having to spend a dime by just getting the 
barriers out of the way. But, in addition to this one-time windfall, 
every level of government would begin to receive new annual tax 
revenues as these privatized facilities became ordinary investor- 
owned businesses. 

The table in my written testimony shows there would be about 
$3.4 billion in new local property taxes; $2.6 billion in new State 
income taxes; and over $8 billion per year in new Federal taxes. 
That’s orders of magnitude more than the Federal Government 
would ever make via grant repa 3 rments. 

Finally, let me just close with a few words about bipartisanship. 
For the past 2^2 years, IVe been discussing these issues with peo- 
ple at DOT, at EPA, at the National Performance Review, and at 
the National Economic Council, as well as Members of Congress 
from both parties. 

What has really impressed me in all this is that there is a large 
amount of agreement on the basic principles, agreement that we 
can’t modernize America’s infrastructure with business as usual — 
it’s going to require significant private capital; that shifting to user 
fees is wise public policy — it brings about benefits like congestion 
relief and conservation of resources; and that many of these infra- 
structure projects are inherently monopolies, and there does have 
to be some kind of control over the possible exploitation of consum- 
ers. 

We can haggle a bit over the details and the conditions, but, I 
would submit, let’s not get bogged down by those details. Rather, 
let’s seize the opportunity to remove this Federal barrier to private 
investment and give cities and States the option to use this impor- 
tant new tool. 

That concludes my remarks. I would be happy to answer any 
questions at the appropriate time. 

[The prepared statement of Mr. Poole follows:] 
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My name is Robert W. Poole, Jr. I am president of the Reason Foundation, a nonprofit 
public policy researcli institute based in Los Angeles. For 17 years we have been researching 
privatization on a worldwide basis. I have done research on this subject under the auspices of 
the U.S. Agency for International Development and the World Bank, and 1 have advised, among 
others, the President's Commission on Privatization, the White House Office of Policy 
Development, the U.S. Department of Transportation, and in the current Administration, both 
the National Economic Council and the National Performance Review, 

My testimony today focuses on the privatization of infrastructure facilities at the state and 
local level: facilities such as airports, bridges and highways, electric and gas utilities, seaports, 
and water and wastewater systems. The bad news is that funding for such vital infrastructure is 
not keeping pace with recognized needs. The growth of our population and economy require 
expansion of the infrastructure used for energy, environmental, and transportation purposes. The 
deterioration of major highways and environmental infrastructure requires substantial investments 
in reconstruction and modernization. And increasingly stringent environmental standards will 
require additional investments in water quality and waste disposal. 

While the need is evident, federal funding is becoming less and less available, due to the 
overriding need to balance the federal budget. Moreover, there is a growing recognition, from 
0MB Director Alice Rivlin and numerous members of Congress, that with few exceptions, 
infrastructure is a state and local rather than a federal responsibility. 

Other countries face similar infrastructure problems. Increasingly, their response is to 
turn to the private sector and private capital to meet these needs for new and modernized 
infrastructure. The latest global survey of major privatized infrastructure projects is being 
released this week by the newsletter Public Works Financing. It reports that 356 privatized 
infrastructure projects worth $146 billion have been financed and pul under construction in 42 
countries during the past decade. They include: 

58 water/wastewater facilities worth nearly $11 billion 
124 toll roads, bridges, and tunnels worth almost $70 billion 
18 rail projects worth $7 billion 

10 airport terminal and runway projects worth $21 billion 
18 seaport projects worth $2.1 billion 
57 (non-U. S.) power projects worth $29 billion. 

Overall, including both financed and planned projects, some 980 specific projects with an 
aggregate value of almost $700 billion are in some stage of active consideration by governments 
in 95 countries. 

Unfortunately, only a handful of these projects-and only a small fraction of this massive 
investment— is taking place in the United States. While the World Bank and USAID are telling 
governments worldwide why they should privatize major infrastructure, the United States itself 
relies primarily on government finance, ownership, and operation for airports, highways. 
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seaports, water supply, and waste disposal facilities. 

Based on our 17 years of researching privatization, I believe there is a very powerful case 
that private ownership of major infrastructure will generally lead to greater efficiency, wiser 
investment decisions, and greater customer-friendliness. Those types of infrastructure where the 
United States has relied primarily on the private sector-electricity and telecommunications-are 
the world-standard in their field. But the same cannot be said about the quality of our airports, 
our highways, our seaports, our water supply, or our waste disposal facilities. The most- 
advanced infrastructure in these fields is in countries such as Britain, France, Italy, Japan, and 
Hong Kong, where long-term private franchises or outright private ownership are becoming 
standard practice. 

There are several reasons why the United States lags well behind other developed 
countries in making use of the private sector for infrastructure. The Reason Foundation 
published a policy study in May explaining the many ways in which federal law is biased against 
private capital and private ownership in infrastructure,* There are tax-code barriers, regulatory 
barriers, and grant- related barriers. The purpose of today's hearing, and this proposed 
legislation, is to address only the grant-related barriers. 

This is an issue first identified by the Reason Foundation in 1991. In looking into the 
potential for privatization of airports, highways, and wastewater facilities, we noted that many 
of the larger and more attractive candidates for privatization had been built in part with federal 
grants, and that many federal strings were attached to these grants. Attorney John Giraudo, 
former general counsel to the President’s Commission on Privatization, pointed out in a Reason 
Foundation paper that although 0MB ’s Common Rule permits grantees to terminate federal grant 
agreements unilaterally (in order to privatize), the granting agency could generally require the 
repayment of the federal grants in question.^ The repayment requirement would serve, in effect, 
as a "transfer tax" on privatization transactions, making them more costly and therefore 
discouraging them from occurring. 

Giraudo ’s paper attracted the interest of Vice President Quayle’s Council on 
Competitiveness, which began to research some kind of federal reform that would reduce or 
eliminate this federal barrier to privatization of state and local infrastructure. The ultimate result, 
in April 1992, was President Bush’s Executive Order 12803, which is the starting point for the 
legislation under discussion today. In the internal White House debate over the provisions of 


^ Robert W. Poole, Jr., "Revitalizing State and Local 
Infrastructure: Empowering Cities and States to Tap Private Capital 
and Rebuild America," Policy Study No. 190, Los Angeles: Reason 
Foundation, May 1995. 

^ John P. Giraudo, "Breaking Free of Federal Grant 
Restrictions: Making Infrastructure Privatization a Real Option," 
Policy Study No. 127, Los Angeles: Reason Foundation, February 
1991, 
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12803, 0MB took the view that the federal government should still recover its investment when 
ownership of the facility changed hands. The final wording of 12803, calling for repayment only 
of the undepreciated portion of the grant funds, was an uneasy compromise. 

What I would like to suggest to you today is that the compromise was misguided, and 
that the elimination of any repayment requirement, as proposed in this legislation, is the 
appropriate federal policy. Three factors lead me to this conclusion. 

First, the fact is that the federal government made grants to cities and states, not loans. 
The purpose of the grants was to help create infrastructure that would serve a public purpose. 
As long as there is a guarantee that the facility remains in serv'ice to the public for that purpose, 
for as long as it is needed, then the federal purpose has been served. 

Second, both economic theory and the overwhelming weight of evidence from around the 
world suggest that privatization of infrastructure is a good thing, k has served this country well 
for electricity and telephones, and it would serve this country equally well for airports, 
highways, seaports, water supply, and waste disposal. Investor-owned firms have stronger 
incentives for top-flight performance than government agencies. Both the Bush and Clinton 
executive orders on privatization endorse this view in principle. But if they mean it, why should 
federal policy extract a transfer tax when someone actually seeks to bring about such 
privatizations? If Congress finds privatization to be sound public policy, it should at worst be 
neutral about the decision of state and local governments to adopt it. It should not impose a tax 
on their decision, which is what any amount of grant repayment amounts to. 

Third, grant repayment is also ill-advised on fiscal grounds, because the federal 
government will benefit handsomely if privatizations occur, but will reap no fical benefits if they 
do not occur. Let me give you a brief quantitative example. 

At the request of the Bush White House, in 1992 we put together an estimate of what 
dollar volume of privatizations might take place if there was a truly level playing field, and cities 
and states took full advantage of it to sell user-fee-funded infrastructure facilities to investors. 
Our widely quoted estimate was that cities and states, over a period of years, might sell some 
$227 billion worth of enterprises and facilities.^ A summary of those assets and enterprises is 
included here as Table 1. 

What 0MB and other advocates of grant repayment tend to forget is the enormous fiscal 
benefits of this kind of privatization-to all three levels of government. First of all, there would 
be a one-time infusion of capital for the local and state governments selling these facilities -about 
$1 14 billion to cities and counties and $113 to states. In other words, without having to spend 


^ Robert W. Poole, Jr., David Haarmeyer, and Lynn Scarlett, 
"Mining the Government Balance Sheet: What Cities and States Have 
to Sell," Policy Study No. 139, Los Angeles: Reason Foundation, 
April 1992, 
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a single dollar of federal funds, Congress could open the door to this major infusion of capital 
into state and local governments. 

In addition, every level of government would begin receiving new streams of annual lax 
revenues as the privatized facilities became ordinary investor-owned businesses. Local 
governments would benefit to the tune of about $3.4 billion per year (making the conservative 
assumption that property taxes would average 1.5 percent of market value; in many places it 
would be more than that). 

Federal and state governments would get three new streams of tax revenue. First, they 
would collect ordinary corporate income taxes from these newly privatized businesses. Second, 
they would tax the dividends earned by investors in the stock of these businesses. Third, they 
would tax the interest paid to investors in the bonds of these businesses. Table 2 lays out these 
projected fiscal impacts, assuming the entire $227 billion worth of infrastructure in Table 1 were 
to be sold. You will note that the federal government would receive over $8 billion per year in 
net new tax revenue. That is orders of magnitude more than it is making today via grant 
repayments! 

In conclusion, I want to say a few words on behalf of bipartisanship. For the past two 
and a half years I have been discussing these issues of public-private partnerships in 
infrastructure with people at DOT, at EPA, at the National Performance Review, and at the 
National Economic Council-as well as with members of Congress from both parties. What has 
impressed me in all this is how much agreement there is in principle on these issues. 

* We cannot modernize America’s infrastructure via business-as-usual; it is going 
to require significant amounts of private capital. 

• Shifting to direct user fees produces many benefits, among them congestion-relief 
and conservation of resources, thanks to the incentives provided by pricing. 

For inherently monopolistic infrastructure, users must be protected from 
exploitation. 

There is far more common ground than there is disagreement. To be sure, we can haggle a bit 
over the details -exactly what conditions should be put on privatization transactions, to protect 
the public interest. But let us not get bogged down in those details. Rather, let us seize the 
opportunity to remove this federal barrier to private investment in this country’s infrastructure, 
giving cities and states the option to use this important new tool. 

I would be pleased to answer any questions you may have. 
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Table 1 

Salable State and Local Infrastructure 
($ Billions) 


Local 

State 

Airports* 

25.0 

4.0 

Electric Utilities* 

13.0 

3.7 

Gas Utilities 

2.0 

- 

Highways/Bridges 

Parking Structures 

6.6 

95.0 

Ports* 

9.0 

2.4 

Turnpikes 


7.4 

Water 

23.9 

... 

Wastewater 

30.5 

... 

Waste-to-Energy 

4.0 



$114.3 

$112.5 


* Lcx:al/state breakdown estimate 





Federal 

One-Time Proceeds 

$114.3 

$112.5 


New Annual Revenues 




• Property Taxes 

3.40 


... 

• Corp. Income Taxes 

... 

0.681 

2.30 

• Dividend Taxation 

... 

0.340 

1.02 

* Bond Interest Taxation 

~~~ 

1.600 

4.80 

Total Annual 

$3.40 

$2,621 

$8.12 


Assumptions: 

1. Sale price equals 5 times gross annual revenue. 

2. Net taxable income equals 15 percent of gross revenue. 

3. Federal corporate tax rate equals 34 percent of net taxable income. 

4. State corporate tax rate equals 10 percent of net taxable tncome. 

5. Local property tax equals 1 .5 percent of market value. 

6 Dividends equal 50 percent of net taxable income. 

7. Dividends taxed at 30 percent federal, 10 percent state. 

8. Fifty percent of purchase price financed with taxable bonds. 

9. Modernization investment equals 1/3 of market value, financed with taxable bonds. 

10. Taxable bond interest rate equals 0.5 percent. 

1 1 . Interest earnings taxed at 30 percent federal, 10 percent state. 
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Mr. Horn. Well, they’re very helpful. We’ll have questions after 
we’ve finished with Mr, Roth’s testimony. Allen Roth is executive 
director of the New York State Research Council on Privatization. 

Mr. Roth. 

Mr. Roth. Thank you, Mr. Chairman, and I would like to also 
thank my fellow New Yorker, Mrs. Maloney. 

I am testifying as the executive director of the New York State 
Research Council on Privatization, The council was created by Ex- 
ecutive order of New York’s Governor Pataki. 

My appearance is an indication of the importance we place on re- 
moving Federal barriers to State and local privatization initiatives. 
It is our belief that in this era of empowering State and local gov- 
ernments to put their own houses in order, the Federal Govern- 
ment should allow the States to make maximum use of all their as- 
sets, even those that have benefited from Federal grants. 

I believe that H.R. 1907 goes a long way toward giving States 
like New York the option of realizing the full benefits of privatiza- 
tion. In New York, we are seriously considering the outright sale 
of airports and the privatization of wastewater treatment facilities 
that have received Federal grants. Given this agenda, we under- 
stand the need to eliminate Federal impediments to these efforts. 

Since the issuance of Executive Order 12803 — we were involved 
in helping to draft that particular Executive order — our fears that 
it didn’t go far enough have been realized. The failure to ade- 
quately address the grant payback and grant restriction issues 
have resulted in the completion of just one local federally backed 
asset privatization, the sale of Franklin, OH’s wastewater treat- 
ment facility. 

As I’ve analyzed H.R. 1907, I applaud the provision that exempts 
State and local governments from paying back Federal grants if the 
asset continues to be used for the same purpose. The Federal Gov- 
ernment has a right to require that its investment of tax dollars 
be used to maintain an asset for its original purpose. 

Another issue which needs addressing is grant restrictions that 
govern the use of funds generated from that particular asset. Lift- 
ing restrictions would increase the value of assets to buyers, there- 
fore increasing sales proceeds for State and local governments. 

I know there are opponents of allowing private investors to in- 
vest profits in activities not directly related to the assets. For in- 
stance, some have asserted that such a provision would undermine 
the economic well-being of airports. They maintain, revenues real- 
ized from airports should remain there. The rational justification of 
this position is that, if permitted, the private sector owners will ne- 
glect the needs of airports by investing proceeds in other areas. 

I beg to differ. Private investors who commit considerable sums 
to purchasing an airport will invest the necessary capital and oper- 
ating expenses to maintain and improve the facility. There is no in- 
centive to devalue the worth of their significant investment. 

For example, BAA did not abandon the capital or operating 
needs of Heathrow and its other airports when it privatized. On 
the contrary, it has expanded and improved the level of service at 
its privatized facilities, and, in addition, BAA’s investments have 
included paying dividends to its shareholders, expansion of its air- 
port businesses, such as the organization of BAA USA, and invest- 
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merits in related businesses that are restricted by our Federal poli- 
cies, such as constructing a rail line between Heathrow and Lon- 
don. 

Moreover, here in the United States, the Port Authority of New 
York and New Jersey, which operates the largest airport system in 
the country, is permitted to invest its profits from fonnedy, 
LaGuardia, and Newark Airports in other operations, including 
making lease payments to New York City and Newark, What is 
permitted for some airports should be permitted for all. This sig- 
nificant exemption of general Federal restrictions is an excellent 
example of how moving profits off airports is not tantamount to 
decapitalizing these assets. 

In conclusion, I want to say that, as we are proceeding in New 
York, it has become very, very clear that New York^s State and 
local governments — including the city of New York — the mayor of 
the city of New York has clearly indicated that he would like the 
opportunity to put Kennedy and LaGuardia Airports up for sale so 
that the city can maximize its revenues from those facilities. 

Right now, from Kennedy and LaGuardia Airports, the city real- 
izes about $10 million a year. If these airports were in private 
hands, and they were paying property taxes, it would be worth up- 
ward of $200 million a year. That's a considerable difference. 

So on the State and on our local levels, the Pataki administration 
is very much in favor of eliminating Federal barriers that are pre- 
venting the private sector from investing the billions of dollars that 
we need to build the infrastructure in this country. Thank you. 

[The prepared statement of Mr. Roth follows:] 
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TESTIMONY OF ALLEN ROTH 

I want to thank Chairman Horn and members of the House Government 
Management, Information & Technology Subcommittee for granting me the 
opportunity to testify on H.R. 1907, the Federat-Aid Facility Privatization Act. 

I am testifying as Executive Director of the New York State Research Council 
on Privatization. The Council was created by Executive Order of New York's 
Governor George Pataki. The Council is chaired by Ronald S. Lauder, who could not 
be here today because of a scheduling conflict. 

My appearance is an indication of the importance we place on removing 
federal barriers to state and local privatization initiatives. It is our belief that 
in this era of empowering state and local governments to put their own houses in 
order, the federal government should allow the states to make maximum use of all 
their assets - even those that benefitted from Federal grants. Therefore, I strongly 
support the passage of H R. 1907. If enacted, it will go a long way toward giving 
states like New York the option of realizing the full benefits of privatization. In New 
York, we are seriously considering the outright sale of airports and it supports the 
privatization of wastewater treatment facilities that have received federal grants. 
Given this agenda, we understand the need to eliminate federal impediments to these 


efforts. 
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In 1992, Ronald Lauder and I became active participants in changing federal 
privatization policy when Mr, Lauder hosted a meeting at which Vice President 
Quayle discussed the proposed Bush Administration Executive Order to facilitate 
state-initiated privatizations. While all the people in the room applauded the thrust 
of the proposed order, we did express the sentiment that it probably did not go far 
enough. 

Since the issuance of Executive Order 1 2803, our fears have turned into reality. 
The failure to adequately address the grant payback and grant restrictions issues have 
resulted in the completion of just one local, federally-backed asset privatization - the 
sale of Franklin, Ohio's wastewater treatment facility. 

As I've analyzed H.R. 1907, I applaud the provision that exempts state and 
local governments from paying back federal grants if the asset continues to be used 
for the same purpose. This is a rational public policy. The Federal Government has 
a right to require that its investment of tax dollars be used to maintain an asset for its 
original purpose. 

Another issue which should be addressed by Congress in the near future are 
grant restrictions that govern the use of funds generated from the asset. Lifting 
restrictions would increase the value of the assets to buyers, therefore, increasing 
sales proceeds for state and local governments. 
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I know there are opponents of allowing private investors to invest profits to 
activities not directly related to the assets. For instance, some have asserted that such 
a provision would undermine the economic well being of airports. They maintain 
revenues realized from airports should remain there. The rational justification of this 
position is that if permitted, the private sector owners will neglect the needs of 
airports by investing proceeds in other areas. 

I beg to differ. Private investors who commit considerable sums to purchasing 
an airport will invest the necessary capital and operating expenses to maintain and 
improve the tacility. There is no incentive to devalue the worth of their significant 
investment. 

For example, BAA did not abandon the capital or operating needs of Heathrow 
and its other airports when it privatized. On the contrary, it has expanded and 
improved the level of service at its privatized facilities and in addition, BAA's 
investments have included paying dividends to its shareholders, expansion of its 
airport businesses - such as the organization of BAA USA, and investments in related 
businesses that are restricted by our federal policies - such as constructing a rail line 


between Heathrow and London. 
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Moreover, here in the United States, the Port Authority ot New York and New 
Jersey, which operates the largest airport system in the country, is permitted to invest 
its profits from Kennedy, LaGuardia, and Newark Airports in other operations, 
including making lease payments to N.Y.C. and Newark. What is permitted for some 
airports should be permitted for all. 

This significant exception to general federal restrictions is an excellent example 
of how moving profits off the airports is not tantamount to decapitalizing these assets. 

It is my belief that the federal government should eliminate federal barriers to 
privatization so that state and local governments can maximize the value of assets in 
their communities. This is the only way we are going to tap the private sector funds 
that are waiting for the opportunities to invest in roads, airports, and wastewater 
treatment facilities, and other critical public infrastructure assets. 

Thank you for considering this testimony in your evaluation of H.R. 1 907, The 
Federal-Aid Facility Privatization Act. 
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Mr. Horn. Thank you. Let me ask one question, then Fm going 
to ask the ranking member to begin the questioning. Have each of 
you had an opportunity to look at the legislation, H.R. 1907, before 
us? 

Mr. Roth. Yes. 

Mr. Horn. Do either of you have any specific suggestions as to 
language in the legislation? 

Mr, Poole. Fm comfortable with it as it is. I know that there are 
concerns that have been raised, including by Congresswoman 
Maloney, about things like stronger provisions to protect consum- 
ers and so forth. It seems to me that iVs very strong in the inter- 
ests of the municipality or State government that would sell or 
lease an asset to protect its own constituents in those ways and 
that it doesn’t need to be micromanaged from Washington. I think 
as minimal as necessary is all that’s really required here, and to 
let the private sector incentives and the incentives of local govern- 
ments handle the details. 

Mr. Horn. Yes, Mr. Roth. 

Mr. Roth. In section 4, paragraph (b), wording there, “The pri- 
vate party purchasing or leasing the infrastructure assets agrees to 
comply with all applicable grant assurances,” is something that, as 
I’ve testified, I think that there are some grant assurances — for ex- 
ample, of taking profits away from the particular asset is some- 
thing that would be desirable, and this particular legislation 
doesn’t address that. 

But I do agree that if this legislation was passed as is, it would 
be a major step forward in the right direction. 

Mr. Horn. Do you have any specific language you want to add 
to subsection (b) in section 4? 

Mr. Roth. Not at the moment, but I’ll be glad to submit some. 

Mr. Horn. Why don’t you write them to me, Mark it “personal 
and confidential.” I would like to take a look at it. We’re open to 
suggestion, and I say that to the other witnesses that are in the 
room. If you have had a chance to read the bill — it’s a very simple, 
precise, and to-the-point piece of legislation, not a lot of gobbledy- 
gook — so we would welcome your comments after you testify. 

We’re interested, obviously, in the broad picture, as to need, as 
to how successful experiences or unsuccessful experiences have 
been; and then we would like your best language. Don’t feel you 
have to hire a lawyer to give us sensible language. We find we 
have sensible language whether there are lawyers or not lawyers. 
So we would welcome that. 

Now I yield to the ranking member from New York, Mrs. 
Maloney; 5 minutes. 

Mrs, Maloney. First, I would like to welcome Mr. Roth from the 
great State of New York. 

Mr. Roth. Thank you. 

Mrs. Maloney. And just ask you, if the proceeds from these sales 
can be used for anything that a local official wants to spend it on, 
isn’t it just another form of revenue sharing, and wouldn’t a gen- 
eral revenue-sharing bill be a more efficient way of getting funds 
to the State and local governments for unrestricted uses? 

Mr. Roth. I happen to believe that every time you take money 
from a locality and you send it either to a State — like in New York, 
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take from New York City, sending it to Albany — or sending it to 
Washington and then getting the money back, that a good amount 
of that revenue seems to get eaten up along the way. It’s not the 
most efficient way of doing things. 

I think it would be far more efficient to allow localities to actu- 
ally get the maximum value out of their assets, and privatization 
is the way to do that. It leaves the money there, in the locality, and 
lets local governments determine how they think it is best to 
spend. 

Mrs. Maloney. And what about the provision protecting users 
from price gouging? How do you ensure that a private enterprise, 
which would then be in a monopoly position — with an airport or a 
waste treatment plant or whatever — act in a responsible manner to 
keep charges reasonable to the public? 

Mr. Roth. In New York City, as an example, if you sold one air- 
port — let’s say you sold Kennedy — you have a minimum of two 
other airports, really three other airports. You have Stewart, 
LaGuardia, and Newark airports, so it would not be a monopoly. 
There is nothing that says that you should sell all of them to one 
entity. 

Mrs. Maloney. But we’re not — this legislation is for the whole 
country. 

Mr. Roth. No, I understand. 

Mrs. Maloney. There will be areas where they could sell — I un- 
derstand not for New York — but say in New York or in Chicago or 
wherever. 

Mr. Roth. OK. 

Mrs. Maloney. In Norfolk, you only had one airport. What’s 
going to provide that people don’t gouge prices and really abuse it 
once they’ve got a monopoly? 

Mr. Roth. And the British example, I think, addresses this di- 
rectly. When they privatized their airports — seven airports total, 
the major airport being Heathrow— part of that privatization in- 
cluded a limit on how much prices could be increased. 

Mrs. Maloney. But this bill doesn’t limit. 

Mr. Roth. Oh, but this bill — like I said, I think this bill can say 
more in different areas, but I think that the general grant issue 
has to be addressed, in this bill or in another bill, and that as it 
stands, the grant payback issue makes this bill a valuable bill. 

The city of New York sells Kennedy Airport, as an example, it 
can build into that contract an agreement that prices cannot in- 
crease above a certain amount. But in Great Britain, when they did 
that, prices not only never reached that level, they have always 
been lower than that particular level. 

Mrs. Maloney. Well, Mr. Roth, do you think we should consider 
sort of a local utility commission type of process to review charges 
and profits? 

Mr. Roth. Absolutely not. No. 

Mrs. Maloney. It just should be part of the contract of sale. 

Mr. Roth. I think that we have elected officials who will enter 
into contracts as they enter into thousands of contracts every single 
year, and this would be one other contract, which would be the sale 
of an asset under terms that are best for the people who have elect- 
ed them to office. 
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Mrs. Maloney. Well, what is keeping the mayor from selling 
Kennedy Airport if he wanted to? 

Mr. Roth. In this particular case, there are many things. First 
off, it is owned — it is not owned. It is being leased by the port au- 
thority, so he doesn’t have direct control over it. The land is New 
York City’s land, but the port authority, under what is really a 
sweetheart deal, makes use of that particular land — meaning Ken- 
nedy and LaGuardia Airports. 

Mrs. Maloney. Couldn’t you pass — the city council — a law that 
took it out of the port authority? 

Mr. Roth. No, because there is a contract that goes on for an- 
other 20 to 25 years. Now, that doesn’t mean that there can’t be 
pressure from the State — the port authority commissioners are ap- 
pointed by the Governors of the States of New York and New Jer- 
sey — to either break that contract or to refine that particular con- 
tract so that the city has more control over it. 

But even if we got over that hurdle on the Federal level, we have 
the grant payback issue. We have grant restrictions. Who’s going 
to purchase an airport when, in fact, they have to invest all that 
money back into the airport? They’re going to invest enough money 
to keep that airport — if they’re going to spend $2 billion for Ken- 
nedy Airport, trust me, they are going to invest enough money to 
keep that asset valuable and to make it even more valuable. 

I think that all the airport people in the world would agree that 
Kennedy Airport can be made a lot better than it presently is. And 
the private sector would have an incentive, because the bottom line 
would drive them to doing things in a way that would benefit pas- 
sengers, airlines, as well as the people of the city of New York. 

The Government has demonstrated over a long period of time — 
in this case, in terms of the port authority — that it is not motivated 
by those particular needs of the people. That airport is in serious 
jeopardy, and if something positive doesn’t happen to Kennedy Air- 
port, it will affect the whole economic region, not just New York 
City. 

Mr. Horn. We’ll have another round of questions. Let me follow 
up on that, Mr. Roth. As I remember, and you sort of confirmed, 
the port authority is a creature of the State because of its inter- 
state nature. What is the goal of the port authority in its operation 
of Kennedy Airport? If it isn’t to make a profit, what is it? 

Mr. Roth. Well, the reason why the port authority does not have 
to make — and it does make a profit. Any airport in that particular 
area will make a profit. I mean you’re coming in with cargo, et 
cetera. You’re going to make a profit. Studies have shown that they 
can make a lot more, and the people of the city of New York are 
definitely being shortchanged, as I mentioned before, the difference 
between $200 million and $10 million a year in tax revenues. 

The port authority’s major purpose — and it has wandered from 
that particular purpose — was to improve transportation, primarily 
the movement of goods within the region, meaning the New Jersey- 
New York region. 

Now, through a very broad interpretation of that mission, they 
built the largest office complex in the history of the country, the 
World Trade Center. It has more office space than the entire city 
of Cincinnati. Why it’s in the real estate market is a great mystery. 
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Our Governor has publicly announced that he would like to see 
that sold off and turn the port authority back to its core business. 

Right now, we are dealing with a bureaucracy, like any other bu- 
reaucracy, which has not been challenged over the years, and the 
port authority has the ability to float bonds. If it’s not making 
money in a particular area, it’s able to float bonds to finance what- 
ever it is that they want to finance. 

They don’t have to go to the voters for approval. They have a fi- 
nancing mechanism that most people don’t have, no private sector 
people have. And their incentive, clearly, has been to perpetuate 
themselves, and the/ve done a great job. 

Mr. Horn. Robert Moses lives. 

Mr. Roth. Robert Moses lives. 

Mr. Horn. Yes. 

Mr. Roth. That’s true. 

Mr. Horn. Appointed by every Governor, regardless of party, and 
appointed by every mayor, regardless of party. 

Mr. Roth. Right. 

Mr. Horn. For what — 50 years — almost? 

Mr. Roth. The better part of 50 years, and as long as he was 
willing to spend money and build, they were willing to hire him. 

Mr. Horn. Now, you mentioned Cincinnati, and it reminds me 
that Cincinnati’s airport is over the river in Kentucky, and, of 
course, if that was privatized, it might be great, but Kentucky’s 
going to get the property tax. 

Mr. Roth. It will get the property tax, but there are other reve- 
nues and other financial benefits. In Pittsburgh, when Pittsburgh 
contracted out its retail sales to BAA, it contracted with BAA to in 
fact develop its retail sales. The retail sales increased tremen- 
dously. That led to more corporate taxes; which led to more eco- 
nomic development in terms of real jobs for people in the private 
sector. 

In Indianapolis, which is the first major privatization in the 
United States of America for the management of an entire airport, 
again, there was a very vigorous competition between BAA, Lock- 
heed, and several other groups, including the members of the Indi- 
anapolis Airport Commission — people like the port authority — who 
were operating that airport. They actually joined in and competed 
for the management contract. 

That contract has the winner of that contract — and the others 
were also willing to go down this particular route — saying, '"We will 
save X number of dollars every single year.” They actually put 
down that it would cost less to operate this airport, plus they be- 
lieve that it’s going to develop in a way that the economic develop- 
ment of the entire region will benefit. 

So property taxes are important, but, in fact, there is, I think, 
an equal importance in terms of creating real private sector jobs. 

Mr. Horn. Does the Port Authority in New York provide funds 
to the State of New York and the State of New Jersey at all? 

Mr. Roth. Not directly. What it does is — for example, in New 
Jersey — New Jersey has a train system called the Path system, 
which goes between New York and New Jersey — lower Manhattan, 
primarily— and it brings people in from Hoboken, and they tend to 
be Wall Street types who use it. Port Authority subsidizes Path. 
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It's the most heavily subsidized train system in the country. It is 
outrageously subsidized, as a matter of fact. So, in that way, the 
State of New Jersey benefits. 

Some of New York City's buses, through a lease arrangement 
that it’s using New York City streets by the Transit Authority, are 
leased through the Port Authority; and it's beneficial. They could 
not do that directly. It would cost more if they were purchasing the 
buses themselves. 

But, overall — there are individual examples that I can cite — I go 
back to the World Trade Center. The World Trade Center is 20 per- 
cent of the real estate market in lower Manhattan. Lower Manhat- 
tan's real estate market has gone down economically. Having the 
Government driving the private sector out of business is not some- 
thing that I think that rational people would want. 

Mr. Horn. How much money does the port authority give the 
State of New York outside the limits of the city of New York? 

Mr. Roth. It's very, very difficult to assume. It's not a great deal 
of money. The Governor of the State of New York is willing to take 
on the Port Authority because it really isn't that much. 

Mr. Horn. So if this law was passed, if the mayor said, ‘T would 
like to privatize John F. Kennedy Airport,” does he have the power 
to get the port authority to go with him, or is that strictly up to 
the two Governors? 

Mr. Roth. It's up to the two Governors and the commissioners 
that they have appointed. There is one bright star. Last Thursday, 
the port authority, through the pressure of the Governor of New 
York and the Governor of New Jersey, agreed to sell a hotel that 
it owns. That's the first major privatization. 

The Vista Hotel went into contract last Thursday, and that deal 
should be completed in a month. The two Governors agree that pri- 
vatization is better than keeping the entity as it is, and we see the 
first step in that direction with the actions that were taken last 
Thursday. 

So I think there would be support from both Governors to get 
their commissioners to at least bring the World Trade Center to 
sale, if the Federal Government allowed them to. 

Mr. Horn. This is our second round. Mrs. Maloney. 

Mrs. Maloney. Thank you. Mr. Roth, on page 2 of your testi- 
mony, you agree that no payback should be conditioned on continu- 
ing the asset’s use for the same purpose. 

Then you mention an issue Congress should address in the near 
future, namely that Government restrictions on use of funds gen- 
erated from the assets should be lifted. This, you say, would in- 
crease the value of the asset to buyers and yield more proceeds. 
Please explain the funds you refer to. Are you talking about the 
sales proceeds? 

Mr. Roth. I am saying that if the Federal Government — and the 
one area where I'm particularly concerned about it, presently, the 
Federal Government says that if you sold these — the sales pro- 
ceeds — no. I'm not speaking about the sale proceeds. 

Mrs. Maloney. You're not talking about the sale proceeds? 

Mr. Roth. No. If you sold this particular airport, and a private 
entity bought the airport, that the proceeds that the sale generates 
from the airport, the profits it generates, cannot be used for any- 
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thing other than reinvesting in the airport. That, I think, devalues 
the worth of that particular asset. 

Mrs. Maloney. You’re not talking about restrictions on sales. 

Mr. Roth. No, Tm not talking about the sale proceeds. 

Mrs. Maloney. You’re talking about restrictions on the proceeds. 

Mr. Roth. Right, the proceeds of the private owner, what it can 
do with its profits, once it takes over the asset. 

Mrs. Maloney. This bill doesn’t restrict the proceeds of the pri- 
vate owner. 

Mr. Roth. No, but presently. Government policy does. That’s 
what I’m saying. 

Mrs. Maloney. It doesn’t restrict in the bill. This bill doesn’t ad- 
dress that. 

Mr. Roth. No, this bill does not. 

Mrs. Maloney. Only to bring the discussion down to a concrete 
example, you gave the example of Kennedy Airport, yet this bill, 
if it were enacted, would have absolutely no impact on the sale of 
Kennedy Airport, because that is leased land. 

Mr. Roth. Correct, except that it would permit right now — I 
know that the Governor of the State of New York and the Governor 
of the State of New Jersey both look positively upon privatization. 

Mrs. Maloney. But this bill would not affect the sale of Ken- 
nedy. 

Mr. Roth. No, it will not affect, but it’s a step in the right direc- 
tion. That’s what my testimony said. 

Mrs. Maloney. But it would not in any way affect the sale there, 
which is leased land, to the Port Authority. 

Mr. Roth. Right, but it would permit the Governors of the States 
of New York and New Jersey to move ahead if they so desired, 

Mrs. Maloney. But not with Kennedy Airport, but with maybe 
some other. 

Mr. Roth. Well, there are. In New York, we have two other air- 
ports, We actually have three other airports. 

Mrs. Maloney. But aren’t they all leased? 

Mr. Roth. No. Stewart Airport is owned outright by the State of 
New York. It is a rather large airport. It is an airport that has the 
longest runway on the east coast of the United States. It is an air- 
port that is an alternate site for the landing of the space shuttle. 
Stewart Airport, right now, the Governor of the State of New York 
is moving toward issuing an RFP for Stewart Airport. 

Mrs, Maloney. And this bill would have no impact on that. 

Mr, Roth. Yes, sure it would. 

Mr. Poole. It certainly would. 

Mr. Roth. It certainly would. If the prospective buyers did not 
have to pay back the Federal Government grants, the airport be- 
comes more valuable in terms of what they would pay for it. 

Mrs. Maloney. But it’s not the prospective buyers who pay back 
the Government. 

Mr, Roth. Well, it would be — it would calculate that. 

Mrs. Maloney, In other words, it would be Governor Pataki and 
the State of New York paying back. 

Mr. Roth. True. Technically true. 

Mrs. Maloney. So it has no impact on the sales price, 

Mr. Roth. Correct. 
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Mrs. Maloney. If Fni buying it, I don’t care what they do with 
the money. 

Mr. Roth. You’re right. 

Mrs. Maloney. I’m giving them the money; I’m getting the asset. 
It doesn’t in any way precede or help with that sale. 

Mr. Roth. Correct. But that sale — let’s say the sale was $200 
million. If Governor Pataki then has to give the Federal Govern- 
ment $10 million — because that’s what the grants total — it’s less 
valuable to the State of New York. 

Mrs. Maloney. But it does not increase the value of the asset. 

Mr. Roth. At the end of the day, I think it does. 

Mrs. Maloney. Not really. 

Mr. Roth. Well, if he can take home $200 million, rather than 
$190 million, I think it does. 

Mrs. Maloney. If I’m going to buy it, whatever Governor Pataki 
decides to do with the money is not going to influence the value 
of the asset. 

Mr. Roth. Right. I’m talking about the State, To the State, the 
value of the asset is less because an amount of that proceed has 
got to go to the Federal Government. 

Mrs. Maloney. Well, is Pataki not going to sell? 

Mr. Roth. I don’t know. I’m meeting with him tomorrow. I think 
he’s going to move ahead under any circumstances, but it would 
make it more valuable. To him, it would make it more valuable. 

Mrs. Maloney. It would make it more valuable. 

Mr. Roth. To him and to the State of New York, the people of 
the State of New York. 

Mrs. Maloney. But not the value of the asset. 

Mr. Roth. No, the proceeds. 

Mrs. Maloney. And whether or not this is passed, it will not 
have any effect on whether he decides to sell. Let’s just make that 
point. 

Mr. Roth. Well — no. I don’t think it will. I don’t think it will, I 
have not spoken to him specifically about this for about 2 months. 
I think he will go ahead in any event, but if he, as an elected offi- 
cial, could keep that money in New York State, that $10 million 
in New York State, it is more valuable to him. That’s what I’m say- 
ing. 

Mrs, Maloney. Well, I would like to ask Mr. Poole some ques- 
tions. Mr. Poole, your testimony cites the requirement in the Exec- 
utive order that State and local government reimburse the Federal 
Government for the undepreciated value of the assets as the stum- 
bling block to selling these assets. That certainly would not affect 
the private sector’s interest in this asset. Why would it discourage 
State and local governments from selling these assets? 

Mr. Poole. Because, precisely, there’s a lot of inertia in govern- 
ment. Selling an enterprise that has traditionally been operated by 
a city or State is difficult to do. You have to change a lot of people’s 
minds. And so, if a city or State can realize a significant amount 
of revenue by a privatization, it’s more likely to be a strong enough 
incentive to actually go to all the trouble of making the transaction 
happen. 

If a significant amount of what they could potentially raise from 
the transaction has to be turned over to the Federal Government, 
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it is, in effect, a transfer tax. It makes them less likely to exert the 
amount of effort of overcoming the opposition of all those who favor 
the status quo to actually bring about this useful transaction. 

Mrs. Maloney. Well, I don't have my opening statement here, 
but in it I was talking about the comparison between this bill and 
the Executive order. 

Mr. Poole. Yes. 

Mrs. Maloney. Where the Executive order required the funds, 
really, to go into the infrastructure of the State, to help with the 
debt. 

Mr. Poole. Or tax reduction. 

Mrs. Maloney. To help with tax relief. 

Mr. Poole. Right. 

Mrs. Maloney. To help with, really, the infrastructure of the 
whole State or city or whoever owns the asset. But by lifting this 
total restriction — of course, this wouldn't happen with our Gov- 
ernor — but possibly there could be another Governor who decides 
he wants to give a million dollar bonus to all of his top aides. 

Mr. Poole. Sure. 

Mrs. Maloney. And there's really room for abuse. I mean most 
people are honest public servants, but every now and then we have 
someone. What's wrong with keeping the restrictive language that 
was in the Executive order that the money go for tax relief or debt 
restructuring? 

Mr. Poole. I don't have a fundamental problem with that. I 
think those are reasonable kinds of restrictions. 

Mrs. Maloney. I spoke to Mr. McIntosh on the way over, by the 
way, and he said he would accept that change. He didn't feel 
strongly about it. 

Mr. Poole. I don't feel strongly about it either. I do believe, 
though, that the spirit today, as he said in his opening statement, 
of respecting the principles of the 10th amendment would say to 
keep this as free of a lot of micromanaging strings as possible be- 
cause, I think, it is very much in the interest of the State and local 
governments to make these kinds of transactions happen, and it's 
in the interests of the country that we have better management of 
these infrastructure assets. 

Mrs. Maloney. But this is an asset that's owned by the people 
of a State or the people of a city. Their tax dollars have helped 
build it, and, then, shouldn’t they be ensured of receiving the bene- 
fits, either in reducing the debt or in the tax relief or in some way 
that helps the people? 

Mr. Poole. As I say, I think that's probably not unreasonable. 

Mrs. Maloney. And then it would remove the possibility for 
abuse. But my time is up. 

Mr, Horn. I am reminded that money is fungible, and Governors 
do what they wish with money they find, and they simply cut it 
out of the budget somewhere else. So who knows if the entities that 
have been responsible for the growth of the airport, good or bad, 
might not get any of it. Governors can just have it disappear some- 
where. 

At least. Governors of California have had that tendency. But, of 
course, the New York Governors would never act like that, I'm 
sure. 
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Mrs. Maloney. Never. 

Mr. Horn. Never. Mr. Roth, I was very interested in this book, 
“Privatization for New York: Competing for a Better Future.” Just 
to lay it on the record, I wonder if you could sort of identify some 
of the Federal barriers faced by State and local governments as 
they privatize. I think youVe done it in here, and just so we have 
it in this record. While we want to make you a rich author, we 
want to also get the facts on the record. 

Mr. Roth. We’re giving it away for free. Basically, it has been 
covered here by Congressman McIntosh and by Bob Pode, The 
grant restrictions where the — if there is no profit motive other than 
reinvesting your money back into a particular asset, there’s going 
to be that much less interest in terms of the private sector taking 
over the particular asset. I think that that is a very, very impor- 
tant restriction, and it is a Federal policy. 

We also have, depending on the agency, whether it’s the FAA or 
the EPA — and, with the EPA, there is on record a great success 
story, but it took quite a bit of time, which was the privatization 
of the wastewater treatment facility in Franklin, OH. 

Here it is; it’s really walking people, government officials, 
through, into a policy, to adopt a policy that relinquishes Federal 
control. So there are many Federal regulations that, until you 
bring something up to privatize, you’re not even quite sure what 
they are. 

But last night I had the opportunity to meet — I don’t know if any 
of you are familiar with the book, “The Death of Common Sense”, 
which was a bestseller — Philip Howard. 

Mr. Horn. It’s on the Speaker’s reading list. 

Mr. Roth. Oh, OK. Great, great. I had an opportunity to spend 
a couple of hours with Philip Howard last night. And here is a 
Democrat, here’s a liberal Democrat who said that the regulations, 
you don’t know quite what they are, except that they’re restrictive. 
They don’t want to give up power. 

If the Federal Government can dictate what a local government 
can do with the asset of a sale, that is something that is not, in 
fact, encouraging the sale of an asset. And that type of a restric- 
tion, I believe, has to be eliminated and also the grant paybacks, 
simply because, as Bob said, politically, the people want to know. 

If you’re going to sell an airport, a wastewater treatment facility, 
or a highway, the people would like to know where that money is 
going to. And if you’re able to tell them that $50 million is going 
to go to fighting crime, that could be the all-popular issue, fulfilling 
need for the State of New York. But if the Federal Government is 
telling you, “No, you can only spend it on debt reduction or on tax 
relief,” t3dng that hand, in fact, changes the political dynamic of 
that particular privatization, and I don’t really see the need. 

I think that if a local government entity gets the money, again, 
the people who elected those people to office, who empowered them 
to — in the case of the city of New York, empowered the mayor to 
spend billions upon billions, far more, even if he sold both air- 
ports — they had the confidence in him to spend that money cor- 
rectly. 

Why should the Federal Government say, 'Well, wait a minute. 
If you get $2 billion from Kennedy, you really don’t know how to 
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spend it. WeVe going to tell you how to do it.” I think, then, in 
terms of the 10th amendment, in terms of empowering local gov- 
ernments to fend for themselves, those types of restrictions have 
got to be eliminated. 

Mr. Horn. Yes. I think the current majority in the House will 
agree with. 

Let me ask you, Mr. Poole, in Mr. Rothes book, you were the au- 
thor of the section on the airports. I was impressed by your analy- 
sis of the economics of privatizing those New York City airports. 
I was curious if the analysis assumed that the rates charged for 
using the airport would be unchanged. Was there any assumption? 

Mr. Poole. There was not an explicit assumption. The implicit 
assumption was that they would probably go up at the rate of infla- 
tion. 

Mr. Horn. The rate of inflation. Not like the rate of medical 
healthcare inflation. 

Mr. Poole. No, no. Just the CPI. 

Mr. Horn. Good. Well, this has been very helpful. You’ve both 
been major architects of these ideas, and you’ve explained them 
very well, and we thank you for coming before us. 

Mr. Roth. Thank you for having us. 

Mrs. Maloney. Could I just add? 

Mr. Horn. Sure. 

Mrs. Maloney. You did, I believe both of you — I know that Mr, 
Poole did, on page 4 of your testimony — you seem to say that if re- 
payment is forgiven after privatization, there should be a guaran- 
tee that the facility remain serving the public for the same pur- 
pose, as long as it is needed. But, you’re supporting — and do you 
also support — that part of the bill, that it serve the purpose as long 
as it’s needed. So you’re supporting that caveat. Why wouldn’t you 
then support that the money go back to the taxpayers or go back 
to the total common good? 

Now, long before our present mayors and other mayors in recent 
history, some of them haven’t supported the private good. I mean 
some of them have given multi-billion-dollar contracts to their cro- 
nies on companies that didn’t exist and services that didn’t exist. 

Corruption, unfortunately, in New York State has been written 
about at great length, based on the decisions made by some of our 
grand elected officials. Granted, they’re voted out of oflSce, but if 
they make poor decisions with taxpayers’ funds, then they’re out of 
office, but the people living in the city pay the price. 

You know, just for argument’s sake, you had a mayor who de- 
cided to use the proceeds on the Parking Violations Bureau con- 
tract — that’s an example — $28 to a company that didn’t exist, 
owned by Stanley Friedman. The citizens are out that money. 

Wouldn’t it be a safer way to have it go for tax relief? Certainly 
one of the things the Governor is standing for very firmly, and cer- 
tainly the mayor. Why not designate it, since it is a publicly-owned 
utility? 

You’ve been arguing against that, yet you argue that you should 
use the facility as long as it’s needed. So I’m just throwing that out, 
but I would also like to specifically have a question on “as long as 
it’s needed.” I mean what is that? How long is that? And who is 
going to decide how long “as needed” is? 
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Mr. Poole. Well, I think you face a choice of either saying “for- 
ever” or putting in some kind of potential qualification, because 
times change. I mean if something comes along, if we invent some- 
thing that makes air travel obsolete, you don't want to be bound 
forever to maintain that land as an airport. 

Mr. Horn. We could be beamed up. 

Mr. Poole. Right, right. So, I mean, I think you just — to be real- 
istic, you should not tie the hands of future generations forever. 
But again, it's left to the good sense of the people of the State and 
municipality to recognize that, as long as they define that they still 
need an airport there or a wastewater facility there, it should con- 
tinue to operate for that purpose. 

But if times change so radically 100 years from now that that's 
no longer needed, they wouldn't be absolutely bound by the dead 
hand of Congress. 

Mrs. Maloney. And, second, do you think the legislation should 
address having a competitive process for such sale? 

Mr. Poole. I don't think it's required, because, again, I think 
we're talking not about hundreds of thousands of little trans- 
actions. We’re talking about probably, at most, a few hundred quite 
significant and very visible transactions that clearly are going to be 
done by a competitive process in any city or State that I can imag- 
ine. 

And again, I think we don't really need to have Congress spell 
out all the details about how these get done. I think this is a good 
example of federalism in action to divest that responsibility to the 
people that are directly concerned with the assets . 

Mrs. Maloney. Well, I think that to spell out that it be a com- 
petitive process is not tying people’s hands. I think it's common 
sense. 

Mr. Poole. I would agree with you. The common sense says, 
“Yes.” The principle of federalism says it’s not necessary to micro- 
manage. 

Mrs. Maloney. I wouldn’t call a competitive process microman- 
aging. It’s setting a principle. Anyway, my time is up. 

Mr. Horn. My distinguished colleague believes in the competitive 
process. She just hasn’t quite believed in the Republican process. 
We’re getting there; we're getting there. 

Mrs. Maloney. It’s not competitive; that's why. 

Mr. Horn. We have a Governor that wants to speak on this sub- 
ject right now, and so, without objection, I would like to include at 
this point in the hearing record a letter from Governor Frank 
Keating of Oklahoma in support of H.R. 1907. Governor Keating 
apparently wants to privatize the local airport, among other things, 
so he's a very enthusiastic supporter of the bill. 

We now call in the next panel, panel III. If you will have your 
places, Mr. Cook, Mr. Barr, Mr. Dowd. 

[Witnesses sworn.] 

Mr. Horn. All three witnesses affirmed. We will begin with Mr. 
Michael B. Cook, the Director of the Office of Wastewater Manage- 
ment, Office of Water, Environmental Protection Agency. Welcome, 
Mr. Cook. 



43 


STATEMENTS OF MICHAEL B. COOK, DIRECTOR, OFFICE OF 

WASTEWATER MANAGEMENT, OFFICE OF WATER, ENVIRON- 
MENTAL PROTECTION AGENCY; JOHN T, DOWD, SENIOR 

VICE PRESIDENT, WHEELABRATOR CLEAN WATER SYSTEMS, 

INC.; AND J. JAMES BARR, CHAIRMAN OF THE BOARD, NA- 
TIONAL ASSOCIATION OF WATER COMPANIES 

Mr. Cook. Thank you very much, Mr. Chairman. Tm delighted 
to be here to testify on wastewater and water financing and privat- 
ization. The administration expects to have a position on H.R. 1907 
within a week of resuming active Government. 

Mr. Horn. We think the water people are essential, so hang in 
there. 

Mr. Cook. There is an essential aspect to what we do, particu- 
larly on the water and wastewater side. 

What I wanted to do to lead off was to talk a little about histori- 
cal funding in the program. The Clean Water Act of 1972 estab- 
lished both regulatory and financial incentives for publicly owned 
treatment work construction. 

In probably one of the most successful programs in environ- 
mental history, we have laid out over $66 billion since 1972 for con- 
struction grants and for loans under the State Revolving Loan 
Fund, which was capitalized beginning in 1987. 

Our ultimate aim, the aim of this administration, is to have a re- 
volving loan fund that will revolve at about $2 billion a year. To 
do that, we have to double the capitalization in it from the current 
$11 billion to somewhere around $22 billion of Federal, State, and 
local moneys. 

With this Federal investment and very, very substantial local in- 
vestment, we now have 15,000 treatment plants and 3 or 4 billion 
linear feet of sewers in place across the country with a current 
value that probably reaches toward a trillion dollars right now. 

Keeping that up, maintaining it, plus additional investments, are 
clearly requiring a very, very substantial investment of Federal 
funds on a continuing basis. WeVe done biennial surveys of needs 
just for the capital aspects of construction, and that most recent 
needs survey said $137 billion is needed for wastewater facilities. 

Out of this, we have had very substantial gains that the Agency 
is quite jealous of protecting, as you can imagine. We measure our 
ultimate objectives in terms of water bodies that meet the uses 
that have been designated, primarily fishing and swimming. In 
1972, we estimate, about a third of the water bodies in the United 
States met their designated uses, and now we estimate that’s near- 
er two-thirds. We still have quite a way to go, but weVe made enor- 
mous progress since 1972. 

Just a few comments on the drinking water side. There are a lot 
more community water supplies across the country than 
wastewater facilities. They tend to be very, very small, for the most 
part. There are about 60,000. They, too, have improved steadily in 
quality. 

The sources of funding, though, are quite different, for the most 
part. There have been some Federal subsidies, but most of the 
money has come from State and local governments and from the 
private sector, and there are a substantial number of private drink- 
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ing water supplies that operate, and many of them operate very 
well, particularly the larger ones across the country. 

The administration has requested that the State revolving fund 
concept be expanded to drinking water facilities, and, indeed, the 
bill now being considered in the Senate — the reauthorization of the 
Safe Drinking Water Act — would set up a new drinking water 
State revolving fund. 

The notion there is to ultimately capitalize that at a level where 
it would revolve at about $500 million a year, basically targeted at 
helping out those communities, and in this case it could be used 
to help out private facilities which are marginal from a financial 
point of view. It’s evident that the available Federal and State sub- 
sidies are not enough, and, as we all know, local governments are 
often facing financial difficulties; so innovative financing tech- 
niques are obviously desirable and one of those is from the private 
sector. 

The Agency has had a number of projects going on to encourage 
innovative financing. At last count, I think we had 47 such projects 
that we had financed, and we also have set up Environmental Fi- 
nance Centers across the country to give advice and assistance on 
financial issues related to the environmental infrastructure. 

Now, in the course of working on these projects, we have taken 
quite an interest in privatization of the publicly owned treatment 
works and have worked closely with the Miami Conservancy Dis- 
trict in Ohio, which successfully sold a large share of its treatment 
plant assets to Wheelabrator. I think you will hear more from 
Wheelabrator about that, but I just wanted to discuss a few aspects 
of this sale that are of particular interest, I think, to the Federal 
Government and the EPA. 

First, our overall concern here, I think, was that a project of this 
kind benefit the community while protecting the public interest. To 
talk about a few of the features that relate to that, the negotiated 
agreement actually resulted in reduced user charges, 15-percent re- 
duction with a guarantee for 20 years that user charges would only 
be raised to take account of inflation. 

Wheelabrator put up a bond and, also, they had a parent com- 
pany guarantee that there would be continuing service; even in the 
case of a failure on the part of Wheelabrator for some reason. 
There was a transfer of funds associated with this — about $6.8 mil- 
lion in total — much of which went to retire the debt on the facility. 
The rest was distributed and, as I understand it, is primarily ear- 
marked for sewer improvements, which is something that we’re de- 
lighted to see. 

The communities have retained a significant role in these 
privatized facilities. First of all, they’re collecting the user charges, 
and there obviously is an attractive aspect to having the police 
power available to collect money from people. 

Second, they will continue to administer the pretreatment pro- 
gram, which insures that industrial contributors to the sewers 
meet certain pretreatment requirements before just charging into 
the sewers. Finally, they have actually retained title to a small 
part of the plant so that the facility can be treated as a public- 
owned treatment works under the law for regulatory purposes. 
That means that they are subject to secondary treatment require- 



45 


ments that they follow the pretreatment program requirements 
that we have in place and industry benefits from what's called the 
domestic sewage exemption for hazardous waste. 

President Clinton has actually suggested a modification to the 
definition of publicly owned treatment works, so facilities that 
serve the general public would not have to retain ownership of 
some small part of the facility in order to privatize and yet be con- 
sidered POTW's for regulatory purposes. 

So that's some of the background on what happened, and we 
really feel that in this case, given the inclusions that I have out- 
lined on how this deal was struck in the end, that the public inter- 
est has been protected and the users have benefited substantially. 

In conclusion, just let me say that the Agency remains committed 
to helping State and local governments with as many financing op- 
tions as possible that serve the public interest, and public-private 
partnerships can be a viable option and can result in a net increase 
in environmental infrastructure investments, and certainly we 
need such an increase. 

[The prepared statement of Mr. Cook follows:] 
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TESTIMONY OF 
MICHAEL B. COOK 
DIRECTOR 

OFFICE OF WASTEWATER MANAGEMENT 
OFFICE OF WATER 
BEFORE THE 

SUBCOMMITTEE ON GOVERNMENT MANAGEMENT, 
INFORMATION AND TECHNOLOGY 
OF THE 

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
U.S. HOUSE OF REPRESENTATIVES 

November 15. 1995 


Good afternoon Mr, Chairman and Members of the Subcommittee. 1 am pleased to 
be here today to represent the Office of Water in ERA and to offer our comments on ways 
the federal government can contribute to improving the Nation’s environmental 
infrastructure 

This administration has strived to promote not only increased investment in 
infrastructure but also to permit enhanced flexibility for our State and local partners in their 
role of protecting our environment. We see public-private partnerships as another financing 
option available for communities to meet their infrastructure needs. 


THE NEED FOR INCREASED INVESTMENT 

The Clean Water Act (CWA) of 1 972, contained provisions to address two important 
sources of water pollution. These provisions, which include both regulation and financial 
incentives, were directed at the massive problems associated with industrial and municipal 
sources of pollution. The CWA established regulatory limits for the discharge of pollutants 
from industrial and municipal "point sources." It also established the Construction Grants 
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program to assist communities in meeting requirements of the Act. particularly in the form 
of financial assistance to construct wastewater treatment systems, 

in 1987, Congress eiected to phase-out the Grants program in favor of a system of 
State revolving loans funds (the "SRF”) to be capitalized in cooperation with the States. 
These revolving loans funds were seen as a more efficient way to invest funds for the long- 
term and would provide localities with permanent, iow-cost sources of financing for a wide 
variety of environmental infrastructure needs (beyond traditional wastewater treatment.) 

Since 1972, the Nation has made significant investments in wastewater 
infrastructure. Today, the U.S. enjoys what is probably the most advanced network of 
sewage treatment facilities in the world. Over $66 billion in federal funds have been 
invested in this vast network since 1972. Many more dollars have also been contributed 
by local and governments both for capital investment and for operation and maintenance 
costs. 

The Construction Grants and SRF programs have been major driving forces behind 
extending modern sewage treatment to more and more of the population. Since 1972, the 
number of people served by secondary or better levels of sewage treatment has nearly 
doubled, from 85.6 million to 158.9 million in 1992. In 1972, only 42% of the population 
was served by adequate levels of sewage treatment. By 1992, that number had increased 
to 62% of the population. 

Pollutant loads to surface waters have also decreased dramatically during this time, 
in spite of increases in the population served by municipal sewage treatment plants and the 
corresponding increase in the volume of pollution being treated by those facilities. For 
instance, since 1972, net pollutant discharges of BOD5 from municipal sewage treatment 
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facilities to surface waters have decreased by approximately 40%, from 5.4 billion pounds 
to 3.2 billion pounds per year. 

Our investments in secondary treatment have resulted in very real, even dramatic, 
water quality improvements. While there are few good sources from which to make 
estimates of long-term improvements in water quality, we can examine the relative level of 
progress from 1972 to 1992. Based on information from the Association of State and 
Interstate Water Pollution Control Administrators (ASIWPCA) and from the 1992 National 
Water Quality Inventory, we estimate that the number of waterbodies meeting their 
designated uses nearly doubled, from approximately 1/3 in 1972 to roughly 60% in 1992. 
Again, let me reiterate that while these two reports are not strictly comparable, they do give 
us an indication of the relative magnitude of progress we have made over the last twenty 
years. 

While we, as a Nation, have an impressive record of accomplishment in the water 
arena and in particular, in dealing with the pollution'problems caused by municipal sewage 
treatment facilities, significant challenges remain. While approximately 60% of our water 
resources are in good shape today, 40% are not and are still in need of our attention. Of 
the waters that were impaired {1992 National Water Quality Inventory), municipal sources 
are stilt responsible for 15% of the impairments to our rivers, 21% to our lakes, and 53% 
to our estuaries, 

EPA publishes a Clean Water Act Needs Survey every two years to document 
traditional wastewater needs as well as non-traditional ones, such as combined sewer 
overflows (CSOs), stormwater, and nonpoint sources The latest survey (1992) includes 
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estimates of total needs at just over $137 billion, including needs of $31 billion for 
secondary treatment projects, $15 billion for advanced treatment, and $41 billion for CSOs. 

EPA is currently in the process of conducting the first national needs survey for 
drinking water related capital needs. The Agency plans to provide the results of this effort 
to you in February, 1996. At present the federal government provides very little support to 
communities to meet those important human health needs. The Administration has 
continued to urge Congress to create a drinking water SRF, similar to the wastewater SRF 
to maximize the potential impact of federal investments in this area and to ensure that the 
States have independent and permanent sources of funding for these needs. 

INNOVATIVE FINANCING 

In addition to this Administration's request for substantial funding levels for the Clean 
Water State Revolving Fund program, EPA is working hard to spur greater investment from 
non-federal sources. EPA has sponsored 47 demonstration projects to identify the most 
promising financing concepts for improving environmental compliance. We have created 
a State Capacity Task Force that has developed a catalog of alternative financing 
mechanisms. Our Environmental Finance Centers, located at major universities across the 
country, train State, local, and other official on environmental financing principles, 
techniques and issues. EPA is currently working with the Environmental Finance Center 
at Syracuse University to conduct a study of alternative funding approaches for water and 
wastewater projects. One of the key features of the study has been a series of four public 
meetings with key stakeholders to get input on a variety of options for funding these 
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projects ERA’S public-private partnership effort is just one component of the overall 
strategy to facilitate investment in environmental infrastructure. 

ERA considers the use of private resources, including public-private partnerships, 
to finance construction and expansion of wastewater treatment facilities to be a viable 
option for community decision makers. This option allows the private sector to participate 
in the financing, construction, ownership, operation, and/or maintenance of the facility. 
Public-private partnerships produce flexible solutions that can benefit both the community -- 
by providing capital for expansion without necessarily lowering its debt capacity - as well 
as the private partner, by offering an equity stake in the facility. 

The Miami (Ohio) Conservancy District 

As you are ail aware, this past July, ERA approved the first public-private partnership 
deal involving a federally-funded wastewater treatment plant since the "infrastructure 
Privatization" Executive Order (E. 0.1 2803) was signed in April of 1992. 

The Miami (Ohio) Conservancy District's Franklin Area Wastewater Treatment Plant 
was designated in December of 1992 as one of three U.S. ERA pilot projects as part of the 
Agency's implemtentation of E.O. 12803. ERA staff in the Office of Wastewater 
Management (OWM) worked closely with the State of Ohio, the Miami Conservancy 
District, and the communities served by the Franklin plant to identify and address the many 
issues surrounding the sale, 

ERA had several different roles in the transaction as result of E.O. 12803, these 


included: 
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► providing waivers to the regulations governing the original federal Construction 
Grant; 

► approving, along with 0MB, the sale price of the asset (this was a negotiated rather 
than a competitive sale.), and 

► insuring that the public will continue to benefit from the operation of the facility, and 
protecting the interests of the rate payers. 

It is also noteworthy, in the context of today's discussion, to point out that a small 
part of the plant (the oxidation pond) is still owned by the public sector. This was done so 
that the facility would continue to be classified as a publicly-owned treatment works 
(POTW) under the Clean Water Act and other environmental laws. If the facility were no 
longer to be regulated as a POTW, the private partner would be subject to unintended 
regulatory consequences that might otherwise have discouraged the privatization efforts. 
This plant would no longer be a POTW subject to secondary treatment limitations and 
pretreatment requirements under the CWA, or the domestic sewage exclusion under the 
Resource Conservation and Recovery Act. This is an obstacle that needs statutory relief. 
In fact, President Clinton's Clean Water Initiative , which was released last year, 
recommended that POTWs be defined, for non-financing purposes, as wastewater facilities 
that serve the general public, regardless of ownership. 

Overall we feel that this project is an excellent example of one of the Administration's 
"Principles for Federal Infrastructure Investments," established by Executive Order 12893 
on January 26, 1994, which states that "Agencies shall seek private sector participation in 
infrastructure investment and management .... and should work with State and local entities 
to minimize legal and regulatory barriers to private sector participation in the provision of 
infrastructure facilities and services." 
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The City of Indianapolis and the City of Silverton, Oregon are involved in the two 
other public/private pilot projects sponsored by EPA, 

Indianapolis conducted a comprehensive study of the operations and financial 
management of its wastewater system to identify and analyze issues associated with the 
possible transfer of the facilities to the private sector. After reviewing results of the study, 
the City decided to request proposals for private management of its wastewater treatment 
plants. Indianapolis selected a private firm in November 1993 to manage the facilities 
under a five-year contract. The Environmental Finance Center at Cleveland State 
University is preparing a case study on the decision-making process and financial 
outcomes of the City of Indianapolis’ 1993 decision to contract for private management of 
the City's two advanced wastewater treatment plants. 

The City of Silverton wishes to attract a private equity investor in its wastewater 
system. The City intends to maintain a 51 percent majority interest in its facilities and 
invest the resulting equity in capita! improvements. = The community has crafted a creative 
proposal that provides for economic development, wetlands mitigation, and wetlands 
treatment of wastewater flows. We look forward to helping Silverton achieve the financial 
and environmental successes it seeks through this innovative project. 

CONCLUSION 

Given the Nation’s tremendous environmental infrastructure needs, EPA remains 
committed to providing State and local governments with as many financing options as 
possible that serve the public interest. Public-private partnerships can be a viable option 
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for communities and can result in a net increase in environmental infrastructure 
investments. 

Thank you again and I look forward to your questions. 
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Mr. Horn. Thank you very much, Mr. Cook. That has been very 
helpful. Fm going to call next on Mr. Dowd, since that’s the rela- 
tionship with the EPA, so we’ll have the testimony in one place. 
Mr. John Dowd is the senior vice president of Wheelabrator Clean 
Water Systems, Inc. Welcome. 

Mr. Dowd. Thank you Congressman, and thank you for inviting 
me to share some thoughts of Wheelabrator and myself on public- 
private partnerships and specifically on H.R. 1907. 

I’ll start off by saying we support H.R. 1907. We prefer to see 
this become a matter of law rather than just a matter of policy. We 
also want to see grants forgiven, rather than just depreciating. 

Rather than go through my whole testimony, let me just hit some 
highlights of what we addressed. First of all, why are we even 
here? Why is Wheelabrator here, speaking on this subject? 

Our involvement in environmental matters and our involvement 
in water and wastewater goes back more than two decades. Our 
company was the first to contract operate a wastewater treatment 
plant, the first private industry to contract operate out in Bur- 
lingame, CA, and we operate that plant to this day; we did that 
back in 1972. 

As you’ve already heard, we are the first to privatize, under Ex- 
ecutive Order 12803, a wastewater treatment plant, namely the 
one in Franklin, OH. So our credentials seem to be in order. 

What are the numbers in this business? EPA, back in 1992, esti- 
mated that the needs were $127 billion to modernize and build new 
wastewater treatment plants over the next 20 years, so the need 
is very significant. 

If you look at what is there today and you put a value on it — 
in other words, of the fixed wastewater assets in place that could 
be converted into cash for the municipalities — that is a number be- 
tween $30 and $35 billion. So we’re talking about considerable pos- 
sibilities here if we can move faster toward privatization. 

The comment was made before, a question about would there be 
rate gouging, would there be concerns? The Franklin contract is a 
20-year contract — and this, by the way, would be typical of other 
contracts. The service fee is set. It goes up by CPI over 20 years. 
You actually have more control over the rates in the future after 
the contract is signed than you did before the contract was signed. 

It hasn’t been mentioned yet, but let me just bring into this dis- 
cussion, employees. It is not the purpose of privatization to do 
away with the public employees and bring in our own. Most of the 
people that work in the plant today will work in the plant the day 
after it’s privatized. 

If, in fact, we modernize the plant and don’t have to have as 
many employees, what we have committed to in Wilmington — the 
second project that we’re involved with — that we’ll take care of re- 
training. We’ll take care of finding them another position in one of 
our other plants, or, in some cases, the municipality may have 
other uses for them. It’s not about cutting back on employees and 
hurting them. 

Fraidilin, itself, is a 4V2-MGD plant south of Dayton, OH. We 
paid $6.8 million for it. Their rates went down. All that’s repeating 
what someone else said here, what Mr. Cook said. We have a 20- 
year service agreement. We are on the NPDES permit, so we are 
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environmentally responsible for that plant. This is not about get- 
ting out of responsibility. 

The second one that weVe involved with — and it’s not finished 
yet, I would hasten to point out — is Wilmington, DE, a 90-MGD 
plant, one of the larger plants in the country. We will pay, if the 
deal goes through, $53 million. The service fee again goes down, 
and I would point out again, this is one of the larger plants in the 
country and perhaps typical of what can be done with privatization. 

There’s a number of specific subjects I talked about in my testi- 
mony. I will just mention two. We would ask the Congress to en- 
courage municipalities — and I don’t know the exact language here, 
and maybe we can help on it — but I would encourage them to first 
go to the private sector and see if you can’t get your wastewater 
or water treatment problem solved, and only if you can’t for what- 
ever reason, then turn to the Federal Government for assistance. 
But sort of turn it around from the way it has been over the last 
number of years. 

The second thing that I would like to see would be a, I use the 
phrase, “threshold of competency.” This is a very competitive busi- 
ness. There’s lot’s of good companies in this business, and we don’t 
mean to preclude any of them. 

What we are concerned about is incompetent companies becom- 
ing part of this, somehow, some way getting a contract and kind 
of messing the whole thing up, because there is talent involved in 
this. It’s technical; it needs to be done right. So there should be 
some qualifications in our package here. 

So, in closing, Mr. Chairman, we’re very interested in seeing that 
public-private partnerships succeed in this country. It’s good for 
business; it’s good for us. Otherwise, we wouldn’t be chasing it. But 
it’s good for business in general, lots of construction opportunities 
and other opportunities. 

Our belief is that it’s good for municipalities, the $30 billion I 
mentioned of new-found money, so to speak, and I actually believe 
it’s good for the Federal Government. It’s a way to get the infra- 
structure taken care of without new taxes and without increasing 
the deficit. So we would encourage this bill. We would encourage, 
perhaps, a somewhat more comprehensive approach. Those sugges- 
tions are contained in my testimony. I thank you very much. 

[The prepared statement of Mr. Dowd follows:] 
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Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity to testify on 
behalf of Wheelabrator Clean Water Systems Inc. and to share my thoughts on Wheelabrator’s 
experience with privatization, which we prefer to call public/private partnerships, and H.R. 1907, 
The Federal- Aid Facility Privatization Act. 

I will start by telling you who Wheelabrator Clean Water Systems Inc. is, then explain 
Wheelabrator’s views on public/private partnerships and our experience with the Franklin Area 
Wastewater Treatment Plant and the Wilmington Wastewater Treatment Plant. I will then turn to 
some of the impediments to privatization and our recommendations on how the Congress can 
stimulate public/private partnerships. I will end with Wheelabrator’s comments on H.R. 1907. 

At the outset, I want to make it clear that Wheelabrator supports the concept behind the Federal- 
Aid Facility Privatization Act. First, it will put into law what is today only an executive order. 
That Executive Order, 12803, was signed by President Bush in 1992. Today the current 
Administration supports the executive order and has seen first hand that positive impact it can 
have. Future administrations, however, may not feel compelled to support it. Wheelabrator 
would like to see privatization a matter of law as well as policy. 

More importantly, H R. 1907 improves on Executive Order 12803 (E.O. 12803) by freeing up 
additional capital for states and local governments to use by forgiving rather than depreciating the 
federal grant. The local governments are really the best ones to decide how to recycle the money 
the federal government has given them. The original purpose of the wastewater construction 
grants was to build needed public purpose infrastructure. Today the private sector can provide 
that assistance and service. It only seems logical to me that those funds remain in the hands of the 
local government instead of being returned to the federal government. 

My comments about H R. 1907 stem from Wheelabrator’s experience in forging a public/private 
partnership with some Ohio communities. There the publicly owned wastewater treatment plant 
was purchased by Wheelabrator and we entered into a 20 year service agreement to provide high 
quality wastewater management services at stable rates. We know these are complicated 
transactions and are learning what some of the unforeseen problems and consequences are. But 
neither are they too difficult to properly structure so that the users of the system enjoy the benefits 
of cost reductions. This is why the efforts of Congress are so important to us and the 
communities that find public/private partnership approaches both practical and necessary. We as a 
company believe that E.O. 12803 provides a basis upon which H.R. 1907, and other legislative 
initiatives, can substantially improve. My experience in this area leads me to comment that H.R. 
1907 provides greater incentives for public and private sector entities to make decisions about 
public/private partnerships . It also, however, raises the level of uncertainty about how beneficial 
it may or may not be based on its linkage to federally imposed grant assurances. 

Speaking for Wheelabrator, we applaud the time and effort the Subcommittee has, and continues 
to devote to the subject of privatization. It is important that Congress address this area with 
legislation to clear away impediments and stimulate the revitalizing of the nation’s infrastructure. 


Let me introduce you to my company. 
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Wheelabrator Clean Water Systems Inc. 


Wheelabrator Clean Water Systems is a wholly owned subsidiary of Wheelabrator Technologies 
Inc., an American Fortune 500 company traded publicly on the New York Stock Exchange. One 
of the world’s largest multifaceted environmental services companies, Wheelabrator Technologies 
owns and operates trash-to-energy and independent power facilities, supplies air quality control 
systems for a broad range of industrial and utility applications, and provides a comprehensive 
range of water and wastewater treatment products and services to municipal and industrial 
customers. 

Our commitment to the water and wastewater industry spans more than two decades. 

Wheelabrator Clean Water Systems pioneered the contract operation and maintenance of water 
and wastewater treatment facilities in 1972, this contract with the City of Burlingame, California 
was recently renewed into the 2 1 st century. Today we’re pioneering a new form of public/private 
partnership as the first private firm to purchase a municipal wastewater treatment plant under 
Executive Order 1 2803 

We’re very proud of our successful track record. Our goal is to ensure that the facilities we 
operate go unnoticed in the communities we serve, quietly providing safe, efficient, and 
economical services. But our performance has not gone unnoticed by the U S. EPA and other 
agencies and associations. We have earned more awards for safety and performance excellence 
than any other contractor in the field. A list of the communities we serve as well as a list some of 
our awards is attached. 

Wheelabrator is a founding sponsor of the U.S. Conference of Mayors’ Urban Water Institute 
(UWI). The UWI’s primary purpose is to assist local government in providing high quality water 
resources in a cost effective manner. Wheelabrator is also a member of the Water Development 
Council. The Council was created to advise local governments in the maintenance and 
development of cost effective infrastructure. The Council will provide the mayors with expert 
advice and information on water resource issues. The U.S. Conference intends to develop and 
pursue policy designed to advance the ability of local government to provide long-term water 
service delivery. 

Wheelabrator has international experience as well. Our Mexican subsidiary, Wheelabrator 
Mexicana S.A. de C.V., has partnered with Companie Mexicana de Aguas to rehabilitate and 
operate wastewater treatment plants. This watershed collaboration is one of the first launched 
since the introduction of the North American Free Trade Agreement (NAFTA). Wheelabrator 
Clean Water Systems is eager to contribute vital environmental technologies and services to 
support Mexico’s need for infrastructure development and environmental restoration, and to help 
Canada meet its commitment to environmental protection. We support the environmental goals 
endorsed by NAFTA, and will continue to seek international investment opportunities in the spirit 
of free trade and to contribute to economic growth in Mexico, Canada and the United States. 

Mr. Chairman, We think this says a lot about our ability to keep up with changing times and the 
changing needs of our clients. Now I would like to give you Wheel abrator’s view of privatization 
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which, as I mentioned, we prefer to call public/private partnerships, and our experiences in 
Franklin, Ohio and Wilmington, Delaware. 

Public /Private Partnerships 


Throughout the United States, municipalities are faced with the problem of balancing community 
needs with available fiinding. There is increasing pressure to provide quality municipal services 
while holding the line on operating costs and complying with changing government regulations. 
This challenge becomes increasingly difficult as funding sources from the state and federal 
governments dwindle. Many communities have partnered with the private sector to help address 
these unique challenges. 

In the past, barriers in federal regulations and the Tax Reform Act of 1986 have combined to slow 
private investment in municipal wastewater treatment facilities. When President Bush signed E.O. 
12803 in 1992, it increased the interest in public/private partnership options. The Executive 
Order states that infrastructure is critical to economic growth. It goes on to acknowledge that 
state and local governments understand their own needs and how to satisfy them. The order 
protects the public investment. It requires the privatized facilities to remain committed to a long- 
term partnership and continue to operate within environmental compliance and budget. As 
outlined in E.O. 12803, proceeds from a sale or lease of a publicly-owned wastewater treatment 
facility must first repay state and local government investments in the project. Thus, after the 
facility debt is defeased, the municipalities will have funds left over to invest in infrastructure or to 
reduce taxes or other debt. Proceeds attributable to the federal grant less depreciation are 
returned to the federal government, H.R. 1907, the Federal- Aid Facility Privatization Act, is 
intended to address this last step thereby providing additional proceeds to the municipalities. 

Public/private partnerships are an important financial opportunity for a community to explore. 

The U.S. EPA estimates that publicly owned treatment works will need $127 billion in capital 
investment over the next 20 years to meet Clean Water Act regulations. A wastewater treatment 
plant can be a hidden source of cash that can be used for needed services through public/private 
partnerships. The amount of money that could be freed up if the private sector were to acquire 
current wastewater infrastructure is estimated at more than $30 billion from some 15,000 
facilities. 

Public/private partnerships should be tailored to meet the community’s specific needs. There are 
various arrangements that allow a municipality to free up badly needed funds that are tied up in 
it’s wastewater treatment works. Property and income tax rolls would be expanded as tax- 
exempt public properties become tax paying properties. Privately owned facilities may even cost 
less to operate, as communities in Ohio and Delaware are finding out. 

One of the biggest issues with public/private partnerships comes from a concern about what will 
happen to employees when a publicly owned facility is transferred to a private sector owner. In 
Wheelabrator’ s case we want to be very specific about what it means. It make no sense to us to 
approach a fundamental change in public policy, such as public/private partnerships, and then go 
about making that change in such a way as to hurt people and alienate them to that change in the 
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process. Wheelabrator intends to find jobs for all employees in any facility we privatize. Let me 
emphasize that: all employees! Wheelabrator intends to operate the facilities it owns with the 
number of people it takes to operate that facility safely, efficiently, and in an environmentally 
responsible manner. If all the people at facility are not needed at that facility we will find them a 
job at one of our other facilities, retrain them or work with the municipality to employ them 
elsewhere. 

Since Executive Order 12803, public/private partnerships have become an economically attractive 
and sound alternative for municipalities. Two case studies are highlighted below. 

Case Study One: Franklin, Ohio 

History 

Located 25 miles south of Dayton, Ohio, the Franklin Area Wastewater Treatment Plant is a 4,5 
miilion-gallon-per-day regional facility serving 25,000 residents. Wheelabrator EOS, a subsidiary 
of Wheelabrator Clean Water Systems Inc., has operated the Franklin Area Wastewater 
Treatment Plant under a contract with the Miami Conservancy District (MCD) since 1987. The 
plant serves the municipalities of Franklin, Germantown, and Carlisle. In August of this year, 
Wheelabrator, MCD, and the municipalities completed the historic first wastewater treatment 
plant public/private partnership, which includes a 20-year service agreement. It was the 
culmination of a two year effort by MCD, the communities and Wheelabrator, ultimately requiring 
approvals from the U S. EPA and the Office of Management and Budget. The following 
highlights the major points of the transaction: 

Purchase Price and Rates 

The $6.8 million purchase price for the facility exceeded the outstanding debt on the facility. 

Thus, after the facility debt was defeased, the municipalities had funds left over to invest in 
infrastructure or to reduce taxes or other debt. The annual service fee to be paid by the 
municipalities for wastewater service was agreed to in conjunction with the purchase price and 
was approximately 20 percent lower than the fee paid to MCD. 

Ownership Structure 

The ownership structure is designed to allow private ownership under municipal control. The 
plant is owned by Wheelabrator, who will be responsible for operations and maintenance (O&M) 
and replacement of capital equipment at the facility. The collection system and interceptors are 
owned by the municipalities who continue to be responsible for rate setting and new connections 
to the system as well as enforcement of the industrial pretreatment program. The plant site is 
owned by the municipalities and leased to Wheelabrator. 

Expansions 

Plant expansions will be determined by the municipalities since Wheelabrator does not have the 
ability to add new customers to the system. Wheelabrator will manage and finance the expansion 
and be responsible for its implementation. Wheelabrator will design the expansion and provide a 
fixed price to the municipalities based upon bids solicited from qualified bidders. Any necessary 
increase in the service fee for the expansion will not occur until the expansion comes on line. 
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Environmental Regulation 

During the approval process, Wheelabrator pioneered a new concept for National Pollutant 
Discharge Elimination System (NPDES) permitting. The NPDES permit is jointly held by 
Wheelabrator and the municipalities. Wheelabrator will be responsible for plant operations; for 
monitoring and sampling services for industrial pretreatment programs; and for proper regulatory 
reporting. The municipalities will be responsible for enforcing the industrial pretreatment 
program. The Service Agreement details the components of the industrial pretreatment program 
along with specific procedures for enforcement. The joint responsibility for the NPDES permit 
gives all parties the incentive to ensure compliance for both plant influent and effluent. 

Purchase Option/Extension 

The municipalities have the option to purchase the facility or extend the Service Agreement at the 
end of the 20-year term. The option price in year 20 will be the fair market value. 

Case Study Two: Wclmincton, Delaware 

History 

Wheelabrator EOS has operated the City of Wilmington’s biosolids dewatering facility since 
1985. In May of this year, the City issued a Request for Proposal for professional services for the 
purchase, management, operation and maintenance of the Wilmington Wastewater Treatment 
Plant (WWTP). The City’s 90-million gallon per day advanced wastewater treatment facility 
serves 400,000 residents in the City and New Castle County. In August of this year, the City 
selected Wheelabrator for the project and entered into negotiations which are still in progress. 

Purchase Price and Rates 

Wilmington predetermined the price for the facility in it’s request for proposal at $53 million. The 
City will be paid their purchase price after receiving state and federal approvals. The service fee 
bid by Wheelabrator is less than the City’s current operating cost. 

Ownership Structure 

The City of Wilmington will retain significant control through the structure of the purchase. The 
facility will be owned by Wheelabrator, which will be responsible for management; operations and 
maintenance (O&M) and replacement of capital equipment at the facility. The City will retain 
ownership of the collection and interceptor systems. The City will also be responsible for all rate 
structures and the enforcement of the industrial pretreatment program. The WWTP site will also 
be owned by the City and leased to Wheelabrator under a ground lease. 

Expansions 

Plant expansion needs will be determined by the City. Wheelabrator will manage, design and 
finance the scheduled expansions, provide the City with fixed cost for the expansion and be 
responsible for on schedule completion and start-up. Any necessary service fee increase will not 
occur until the expansion has been completed and operational. 
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Environmental Regulations 

As noted above, Wheeiabrator pioneered the implementation of a new arrangement for NPDES 
permitting. The arrangement identifies both the private owner and municipal service client as joint 
holders of the permits. This relationship satisfies the U.S. EPA and will be the recommended 
approach for the WWTP transaction. The City will remain the enforcement agency for the 
industrial pretreatment program. The service agreement will detail the components of the 
industrial pretreatment program along with specific procedures for compliance and enforcement. 
The joint permit responsibility provides incentives for both parties to ensure influent and effluent 
compliance. 

Purchase Option/Extension 

The City will have the option to purchase the facility or extend the Service Agreement at the end 
of the 20-year term. The option price in year 20 will be the fair market value. 

Mr. Chairman, let me now turn to what Wheeiabrator sees as some of the impediments to 
privatization and what Congress can do to stimulate public/private partnerships for wastewater 
treatment infrastructure. 

Promoting wastewater treatment Infrastructure Revitalization 


As discussed earlier, in order to maintain, expand and build new wastewater treatment 
infrastructure, local and state governments are dependent on their ability to finance such projects. 
Federal funding of wastewater treatment infrastructure assets in the form of grants, loans or tax 
exempt treatment of municipal financing has reached the limit of effectiveness in supporting these 
activities. In many ways it serves as a barrier to the achievement of economic efficiencies and 
new construction. Private enterprise provides economic efficiencies via competitively driven 
improvements, but these efficiencies are inaccessible to local and state government because 
existing laws, regulations and policies prevent or severely limit their application where federal 
financing has been the traditional option. 

To allow for the building, revitalization and maintenance of our wastewater treatment 
infrastructure with minimal impact on the federal budget, Congress should turn to the economic 
efficiencies that can be achieved by encouraging public/private partnerships. This can be 
accomplished by facilitating financing for, and eliminating barriers to private ownership and 
operation. Private sector investment can provide the necessary equity for capital improvements, 
expansions and upgrades which are desperately needed by local government to meet public health 
and environmental standards. The traditional model of federal financing and public ownership and 
operation of infrastructure must be subjected to the competitive practices of the private sector if 
we are to provide for economic growth. 

If Congress is to achieve the most cost effective revitalization of the Nation’s wastewater 
treatment infrastructure, federal policy must provide; 



63 


Wheelabrator Clean Water Systems Inc. 
Page 7 

1) the encouragement for the public sector to first consider the private sector to 
finance, construct, own and operate wastewater treatment infrastructure assets before 
making use of federally assisted financing; 

2) the elimination of statutory and regulatory barriers to privatization; and 

3) the opportunity for the private sector to compete on an equal footing with 
subsidized public financing. 

Providing federally assisted financing to the public sector without requiring a cost comparison 
with the private sector’s ability to provide the service at the same or lower total net cost is 
inconsistent with a fully competitive market. If the private sector can finance, construct, own and 
operate wastewater treatment infrastructure assets while assuming the same, if not higher, level of 
service and environmental protections, on a cost effective basis, then the private sector should be 
given the opportunity to do so. Anything less leads to inefficiencies and further dependence on 
old solutions which have proven, over time, to be inadequate. 

Providing the private sector with an opportunity to compete with subsidized public financing will 
require that Congress level the playing field. Federal policy should, in order to encourage 
public/private partnerships, raise the tax-exempt bond cap allocation or allow access to tax 
exemptions, deductions, credits or accelerated depreciation for private sector investments in 
wastewater treatment infrastructure construction, ownership, and operation. This will allow the 
public sector to harness the financial strength of the private sector, and offer alternative financing 
options that are currently ignored by the public sector because of the availability of federally 
assisted subsidies. 

As a direct result of this change in federal policy, an increasingly significant portion of the 
Nation’s wastewater treatment infrastructure will be financed, built, owned and operated fay the 
private sector. This, in turn, will break the gridlock of waiting for federal grants and other loan 
programs, and accelerate investment in infrastructure. Such investment will create jobs and 
promote economic growth. 

The House has already taken steps to address some of these points. H.R. 961 The Clean Water 
Act Amendments of 1995, passed by the House on May 16, 1995, includes provisions in sections 
504 and 603 that redefine Publicly Owned Treatment Works (POTW) and allows states or other 
relevant agencies to transfer POTWs to qualified private sector entities, and generally codifies 
E.O. 12803. H.R. 1907 the Federal- Aid Facility Privatization Act builds on a key element of the 
Sale of Treatment Works provision in Section 603 by allowing total forgiveness of those grants. 

As explained below, a comprehensive bill combining the elements of both bills would be a 
tremendous assistance to local communities and the private sector’s efforts to pursue 
public/private partnerships. 
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Suggested Elements for Legislation on Wastewater Treatment infrastructure 

PRrV^ATI21ATION 

I. Local and state government should be encouraged to evaluate privatizing the wastewater 
treatment infrastructure to pay for construction and improvements before utilizing federally 
assisted financing for such projects. 

Revitalizing the Nation's infrastructure will require increased private sector involvement. Local 
and state government can either finance projects themselves, or seek to privatize the 
infrastructure, before utilizing federally assisted financing for such projects. The public/private 
partnership approach allows the public sector to take advantage of the equity that is in existing 
infrastructure assets and work with the private sector to use that equity and other private 
financing to pay for new construction and upgrades. In order to encourage and promote a 
transition to public/private partnerships, before a local or state government seeks federally 
assisted financing for infrastructure projects, they should determine (using the least burdensome 
process practicable) whether: 

A. There is a pnvate sector entity willing and able to undertake the project; and 

B. The total net cost of allowing a public/private partnerships to do so would be 
equally or more cost effective than public financing, ownership and operation of the 
project or service. 

II. As envisioned in H.R. 1907, the requirement for repayment of federal construction grants 
for wastewater treatment infrastructure should be forgiven. 

There is a substantial need for new and refurbished wastewater treatment infrastructure in the 
Nation. There is also a substantial amount of equity in existing infrastructure that can be tapped 
in addition to private sector investment, to help pay for new construction, expansion and system 
upgrades. The opportunities to achieve real cost efficiencies should be made available to 
communities with existing infrastructure projects that do not require, at the present time, 
financing for new construction or upgrades. To this end, the following provisions should be 
included in legislation: 

A. Legislation should allow public sector wastewater treatment infrastructure assets 
to be transferred to the private sector by sale, and the requirement for repayment of 
federal construction grant or grants used for that project should be forgiven. All proceeds 
from the sale of such assets should go to the local and state governments; and 

B. The process followed by local and state government to transfer wastewater 
treatment infrastructure assets to the private sector should consider total net cost, and 
allow processes such as competitive bidding, direct contract negotiation, or whatever is 
required by state law. 
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In order to ensure that such activities do not adversely impact the local or state government and 
users of the infrastructure system or facility, the principles guiding such asset utilization and 
transfer embodied in E.O. 12803 should be followed 

III. Appropriate qualifications criteria for private sector participation should be established. 

Private sector entities who intend to participate in the privatization of wastewater treatment 
infrastructure assets must be “qualified” to undertake the responsibilities accompanying the 
public/private partnership arrangements so as not to jeopardize the performance of the 
infrastructure facilities and to ensure uninterrupted service. To this end, legislation should require 
that the following “qualifications” be demonstrated by the private entity in order to be eligible to 
participate in an asset transfer arrangement, or to be eligible for preferred federal tax treatment: 

A. Private sector entities must demonstrate sufficient experience and financial strength 
to address problems associated with the ownership and long-term operation of wastewater 
treatment infrastructure assets, and the ability to satisfy requirements to meet any 
guarantees agreed to as the result of a transfer of assets; 

B. Private sector entities must demonstrate the ability to assure protection against 
insolvency and interruption of services through appropriate contractual and financial 
guarantees; and 

C. Private sector entities that intend to enter into public/private partnerships by taking 
ownership of a transferred public infrastructure asset, to the extent consistent with GATT 
and NAFTA, must be majority owned and controlled by citizens of the United States, and 
does not receive foreign government subsidies since the fate of the service provided by 
that transferred asset may be influenced by foreign government decisions. 

IV. Federal statutory, regulatory and policy barriers to privatization should be removed. 

Each executive department and agency should be required to review those procedures, legislative 
and regulatory provisions, and policies affecting the management and disposition of current and 
future wastewater treatment infrastructure assets owned by local and state governments, and 
modify them, where possible, to remove barriers to privatization of such assets. Where the 
barriers are of a statutory nature, each agency should recommend necessary modifications. 

V. Create parity between public and private investment in public purpose wastewater 
treatment infrastructure 

The Internal Revenue Code currently recognizes that certain private sector capital projects 
contribute to the public good, and so provides a special method for extending the availability of 
tax exempt financing to qualifying projects. This access, however, requires that projects compete 
for limited financing under a bond cap in each state, which is usually awarded on a first-come, 
first-served basis. While certain projects may qualify, the granting of tax-exempt bond cap 
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allocations is often subject to rationing or a lottery system designed to allocate limited funds 
among competing public sector demands that far exceed the cap. 

It is essential to create parity between public and private sector investment in public purpose 
infrastructure. Federal policy intended to subsidize public financing of wastewater treatment 
infrastructure should be extended to private sector investment in the same types of capital projects 
by providing changes in the tax code such as increases in the tax-exempt bond cap or tax 
exemptions, deductions, credits or accelerated depreciation for private sector investments in 
wastewater treatment infrastructure. I want to make the point that we are not asking for an 
advantage over public financing only that we be treated in the same fashion. 

Mr. Chairman, 1 will now turn to the legislation before the Subcommittee, the Federal-Aid Facility 
Privatization Act. As I noted at the start of my remarks, Wheelabrator supports your efforts to 
stimulate privatization and this legislation makes an important contribution to that process. 

Comments on H. R. 1907 

1 The use of proceeds from a privatization effort (i.e., asset sale proceeds) are limited in 
section 6 of the legislation to uses consistent with applicable grant assurances and provisions. 

This essentially extends federal oversight onto subsequent use of proceeds, even though the 
executive agency or department would no longer be involved with providing grants for such 
assets. Moreover, compliance with many of the grant assurances w^ill not and should not be 
appropriate for public/private partnerships. Local government and private partners w'ill continue 
to be regulated for environmental purposes, but such regulations are generally outside the grant 
assurances requirements. 

2, There appears to be a conflict between two provisions concerning consistency with grant 
assurances and provisions. In Section 3(b), the text states that executive agencies and 
departments can waive or modify any grant assurance consistent with Section 4, Section 4, 
however, indicates that private parties purchasing or leasing the infrastructure asset will comply 
with all applicable grant assurances, although such assurances were originally intended for the 
public sector . On the face of it, it is not clear where federal grant assurances end or if they could 
even be modified. We believe, and think that local government will concur, that when an 
infrastructure asset is sold, and the federal repayment requirement is waived, the asset should not 
have all grant assurances and provisions tied to it. The important assurances such as those 
contemplated by E O. 12803 should be covered in the service agreement between the parties. 

This, in particular, is an example of why the unique conditions surrounding a wastewater 
public/private partnership project need to be carefully reviewed, in light of how grant assurances 
will or will not apply after the asset transfer. Wastewater treatment infrastructure and related 
federal construction grant assurances are unique compared to the plethora of grant assurances 
attached to other types of infrastructure. The provision, as it currently stands in H.R. 1907, 
masks such distinctions and is perhaps too broad and all encompassing. 
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3. The bill does not address the need to set a threshold of “competency” for private sector 
entities who are allowed to participate in partnership arrangements. For example, it is important 
to ensure that private entities have a proven track record for efficient service delivery, have 
operating expertise, can provide financial assurance to guarantee that services and operations 
would not be disrupted if the entity encountered financial or technical difficulties, and has a 
successful record of compliance with federal and state regulatory programs, especially 
environmental regulations. 

4. The definition of “infrastructure assets” may be too broad. It refers to any asset 
“financed” by the federal government. We suggest that, with respect to wastewater treatment 
facilities, the legislation only apply to assets owned by state or local government, or governmental 
agencies or authorities, for the construction or improvement of which federal funds have been 
used. Furthermore, the definition should clearly state that projects constructed with Federal 
financing via no-interest or low-interest loans, such as use of the State Revolving Fund (SRF), are 
eligible assets for partnerships, but SRF loans should not be forgiven. The provision in section 5 
which voids requirements for repayment of federal funds should apply only to construction grants 
in the case of wastewater treatment facilities, 

5. Section 6 of the proposed legislation, provides for state and local government recovery of 
its capital investment in the affected asset. The provision also specifies the ability to recovery 
“unreimbursed operating expenses”, and “a reasonable rate of return”. These two items are not 
defined. It is important to define what is meant by these items so that any public/private 
partnership projects following the principles set forth by the legislation does not become unduly 
complicated and impossible to complete. 


Mr. Chairman, that concludes my statement. I will be happy to answer any questions. 
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•1995 


Environmeniai Protection Agency, Region IV - Best Tasting Water in Georgia 
Atlanta-Ftihon Count\ Water Treatment Plant. .Mpharetta. Georgia 

Arizona Water &. Pollution Control Association - Safer> Award - Treatment and Collections 
Colorado River Joint Venture WTieeiabrator EOS Inc.. Parker. Arizona 

.National Council for Public-Private Partnerships - Project Award 
Frajnklin .Area Wastewater Treatment Plant. Franklin, Ohio 

Ohio W^ater Environment Association - Safet)' Aw'ard 
Springboro W'asiewater Treatment Plant, Springboro, Ohio 

Pacific Northwest Pollution Control Association - Safew Award - Division B Lost-time Free Accidents and Five Years 
of Lost-lime Free Accidents 

\'ancouver Wasiew'ater Treatment Plant. Vancouver. Washington 

■1994 


Georgia Water Pollution Control Association - George W, Burke Safety Award 
Albany Wastewater Treatment Plant. .Albany, Georgia 

Environmental Protection Agency. Region M - Regional Administrator's EnvironmemaJ Excellence Slate Award 
Beneficial Use of Biosolids Operating Project Greater Than 5 MGD 
Chickasaw Wastewater Treatment Plant, Bartlesville. Oklahoma 

California Water Pollution Control Association - Safer\’ .Award 
Buriingame Wastewater Tre.atmeni Plant, Burlingame, California 

Ohio Water Environment .Association - Safety .Award 
■MCD Davtor, Wastewater Treatment Riant. Davton. Ohio 

Pacific Northwest Pollution Control .Association - Safetv' Award. Division B. Zero Lost-time Accident Award 
Vancouver Wastewater Treatment Piant, Vancouver. V,'ashmg!on 

■1993 


Georgia VVaier Pollution Control .Association - Plant of the Year Award/Operations & Maintenance Excellence Award 
Albans Wastewater Treatment Plant, Albans'. Georgia 

Environmental Protection ,Agencs-. Region D' - .Award of Excellence for Beneficial Sewage Sludge Utilization 
Albany Wastewater Treatment Plant. .Albany, Georgia 

Environmental Protection .Agency. Region IV - Operations &l Maintenance Excellence .Award, Second Place 
Albanv Wastewater Treatment Plant. .Albans . Georgia 

Environmental Protection Agency, Region HI - Operations & Maintenance Excellence Award 
Oaks Wastesivaier Treatment Plant. Oaks. Pennsylvania 


November 2. 1995 
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Ohio Water Environment Association - Safet>' Award - Plant Operations 
Springboro Wastew'aier Treatment Plant, Springboro, Ohio 

Ohio Water Environment Association - Safety Award - Collections Systems 
Springboro Wastewater Treatment Plant, Springboro, Ohio 

Environmental Protection Agency, Region VI - Operations &. Maintenance Excellence Award Finalist 
Vancouver Wastewater Treatment Plant, Vancouver. Washington 

Pacific Northwest Pollution Control Association - Safer>' .Award - Division B, Zero Lost-time Accidents 
Vancouver Wastewater Treatment Plant, Vancouver. \\'ashington 

Pacific Northwest Pollution Control Association - Operations Challenge - First Place Overall 
Vancouver Wastewater Treatment Plant Team, Vancouver, Washington 

■ 1992 


Georgia Water Pollution Control Association - Plant of the Year Award Operations & Maintenance Excellence Award 
Albanv Wastewater Treatment Plant, Albany. Georgia 

Environmental Protection Agency. Region IV - Operations Maintenance Excellence Award 
Albany Wastewater Treatment Plant, Albany, Georgia 

Georgia Water Pollution Control .Association - Best Operated Plant in Georgia - Greater than 15 MGD 
Atlanta-Fulton County Water Treatment Plant, Alpharetta. Georgia 

Chrysler Corporation - Quality' Excellence .Award 

Chrysler Canada LTD, Wastewater Treatment Plant, Bramalea, Ontario, Canada 

Ohio Water Pollution Control Association - State Safeu^ Award 
MCD North Regional Wastewater Treatment Plant, Daynon, Ohio 

Ohio Water Pollution Control .Association - State Safety Cenificate 
-MCD North Regional Wastewater Treatment Plant, Dayion, Ohio 

Montana Water Pollution Control Association - George W. Burke Safety Award 
Great Falls Wastewater Treatment Plant, Great Falls, Montana 

■ 1991 


Environmental Protection Agency, Region IV - Operations & Maintenance Excellence Award 
Albany W'astewaier Treatment Plant, Albany, Georgia 

Georgia Water Pollution Control Association - Plant of the Year Award/ Operations & Maintenance Excellence Award 
Albany Wasiew'ater Treatment Plant, Albany, Georgia 

Environmental Protection Agency, Region VIII - Operations & Maintenance Excellence Award 
Great Falls Wastewater Treatment Plant, Great Falls, Montana 


Environmental Protection Agency, Region VTII - National Operations & Maintenance Excellence Award 
Great Falls Wastewater Treatment Plant, Great Falls, Montana 


November 2. 1995 
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Ohio Water Pollution Control Association - Safet>' Award 
Springboro Wastew-aier Treatmeni Plant, Sprineboro. Ohio 

Pacific Northwest Pollution Controi Association - Division B, Zero Lost-time Accident Award 
Vancouver Wastewater Treatment Plant, Vancouver, Washington 

-1990 


Georgia Water Pollution Coniroi Association - Plant of the Year Award 
Albany Wastewater Treatment Plant, .Albany, Georgia 

Environmental Protection .Agencv', Region VI - Award for Environmental Excellence - Preireatmem Programs 
Chickasaw Wastewater Treatment Plant. Banlesville. Oklahoma 

Ohio Water Pollution Control .Association - George W, Burke Saferx- Award 
Franklin Area Wastewater Treatment Plant, Franklin. Ohio 

Zimpro/Passavani Company - Plant of the ’^"ear Award 
Great Falls Wastew'ater Treatment Plant. Great Falls. Montana 

Pacific Northwest Pollution Control Association - Division B. Zero Lost-time Accident Award 
^■ ancoLiver Wastewater Treatment Plant, \'ancoL!\.er, \^'ashington 

■ 1989 


Georgia Water Pollution Control .Association - Plant of the Year .Award/Operations & Maintenance Excellence Award 
Albany Wastewater Treatment Plant. .Albany, Georgia 

Environmental Protection .Agene> , Region IV - .Award of Excellence for Beneficial Sewage Sludge Utilization 
Albany Wastew'ater Treatment Plant, .Albany, Georgia 

Ohio Water Pollution Controi .Association - George W. Burke Safen Award 
MCD North Regional Wastewater Treatment Plant. Dayton, Ohio 

Massachusetts Water Pollution Control Association - Operations & Maintenance Excellence .Award - Honorable Mention 
Leominster Wastewater Treatment Plant, Leominster, Massachusetts 

Department of Ecology - Washington State - Operations & Maintenance Excellence Aw’ard 
Vancouver Wastewater Treatment Plant. Vancouver. Washington 

■ 1988 


Environmental Protection Agenev, Region IV - Operations & Maintenance Excellence Award Finalist 
Albany Wastewater Treatment Plant. Albany, Georgia 

Ohio Water Pollution Control .Association - Safetv' Cenificaie 
MCD North Regional Wastewater Treatment Plant. Dayton. Ohio 


Ohio Water Pollution Control Association - State Safety Award 
.MCD North Regional Wastewater Treatmeni Plant, Dayton, Ohio 


.November 2. I99S 
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Ohio Water Pollution Control Association - State Safet\' Award 
Franklin Area Wastewater Treatment Plant, Franklin, Ohio 

Ohio Water Pollution Control Association - Safety Cenificate 
Franklin Area Wastewater Treatment Plant, Franklin, Ohio 

Environmental Protection Agency, Region i - Operations & Maintenance Excellence Award 
Leominster Wastew'ater Treatment Plant, Leominster, Massachusetts 

Pacific Northwest Pollution Control Association - Division B, Safety Award 
Vancouver Wasiew-ater Treatment Plant, Vancouver, Washington 

Pacific Nonhwesi Pollution Control Association - Division B, Zero Lost-time Accident Award 
Vancouver Wastew-aier Treatment Plant, Vancouver, Washington 

■1987 


Environmental Protection Agency, Region IV - Operations & Maintenance Excellence Award 
.■Mbany Wastewater Treatment Plant, Albany, Georgia 

Georgia Water Pollution Control .Association - Plant of the Year Aw'ard/Operations Sc Maintenance Excellence Award 
, Albany Wastewater Treatment Plant. Albany, Georgia 

Georgia Water Pollution Control Association - George W'. Burke Safety Award 
Albany Wastewater Treatment Plant, Albany, Georgia 

Ohio Water Pollution Control Association - Safety Cenificate 
MCD North Regional Wastewater Treatment Plant, Dayton, Ohio 

Ohio Water Pollution Control Association - Safety Cenificate 
Franklm Area Wastewater Treatment Plant, Franklin, Ohio 

Massachusetts Depanmeni of Environmental Quality Engmeering - Operations Sc Maintenance Excellence Award 
Leominster Wastewater Treatmeni Plant, Leominster. Massachusetts 

Pacific Northwest Pollution Control Association - Division B, Zero Lost-lime Accident Award 
Vancouver Wastewater Treatment Plant, Vancouver, Washington 

■ 1986 


Georgia Water Pollution Control Association - Plant of the Year Award/Operaiions & Maintenance Excellence Award 
Albany Wastewater Treatment Plant, Albany, Georgia 

San Francisco/San Mateo County Safety' Council - Award of Merit, Program for the Achievement of Outstanding Ratio 
of Hours Worked to Lost -time Accidents 

Burlingame Wastewater Treatment Plant, Burlingame, California 

New York Water Pollution Control Association - Safety Award 
Poughkeepsie Wastewater Treatment Plant, Poughkeepsie. New York 


Novcmbcri, J995 
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Pacific Northwest Pollution Control Association - Division B, Zero Lost-time Accident Aw'ard 
Vancouver Wastewater Treatment Plant, Vancouver, Washington 

•1985 


Georgia Water Pollution Control Association - Plant of the Year Award/Operations & Maintenance Excellence Award 
Albany Wastewater Treatment Plant. Albany, Georgia 

San Francisco/ San Mateo Count)' - Safety Council Award of Honor 
Burlingame Wastewater Treatment Plant. Burlingame. Califorma 

San Francisco/San Mateo County - Safet)' Council Award of Merit, Program for the Achievement of Outstanding Ratio 

of Hours W^orked to Lost-time Accidents 

Burlingame Wastewater Treatment Plant. Burlingame. California 

New York W'ater Pollution Control Association - Regional Safety' Award 
Poughkeepsie Wastewater Treatment Plant, Poughkeepsie, New York 

Pacific Northw'est Pollution Control Association - Division B. Zero Lost-time Accident Award 
Vancouver Wastewater Treatment Plant. N'ancouver. Washington 

• 1984 


San Francisco/San Mateo County - Safet)' Council Award of Merit, Program for the Achievement of Outstanding Ratio 
of Hours Worked to Lost-time Accidents 

Burlingame Wastewater Treatment Plant. Burlingame. California 

Pacific Northwest Pollution Control Association - Division B. Zero Lost-time .Accident Award 
Vancouver Wastewater Treatment Plant, \'ancouver, Washington 

• 1983 


Pacific Northwest Pollution Control Association - Safet)’ Award 
Eastside Wastewater Treatment Plant. N'ancouver. Washington 

Pacific Northwest Pollution Control Association - Safer)’ Award 
Westside Wastewater Treatment Plant. Vancouver, W’ashington 

■ 1982 


Georgia Water Pollution Control Association - Operations &. Maintenance Excellence Award 
Albany Wastewater Treatment Plant, Albany. Georgia 

California Water Pollution Control Association - Safety Award 
Burlingame Wastewater Treatment Plant, Burlingame, California 

Pacific Northwest Pollution Control Association - Regional Safety Award 
Westside Wastewater Treatment Plant. Vancouver. Washington 


November 2 . I99.S 




73 


Wheelabrator EOS Awards 
Page 6 


Pacific Northwest Pollution Control Association - Division B, Zero Lost-time Accident Award 
Vancouver Wastewater Treatment Plant, Vancouver, Washington 

■ 1981 


California W'ater Pollution Control Association - Safet>' Award - First Place Program 
California Wastewater Treatment Plants 

Pacific Northwest Pollution Control Association - Safety Award 
Eastside Wastewater Treatment Plant. V^ancouver, Washington 

■ 1978 


Georgia Water Pollution Control .Association - Operations & Maintenance Excellence .Award 
Albany Wastewater Treatment Plant. Albany, Georgia 

■1977 


Georgia Water Pollution Control Association - Operations & Maintenance Excellence Award 
Albany Wastewater Treatment Plant. Albany, Georgia 


November 2. 1995 
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WHEELABRATOR EOS WATER AND WASTEWATER FACILITIES (Continued) 




j Facility 
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Project j 
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WHEELABRATOR EOS WATER AND WASTEWATER FACILITIES (Continued) 


Facility 

Client Name & Address 

Phone No. 

MGD 

Facility 

Type 

Start 

Date 

Project 

Type 

Wi '<■(.] til'; r; OH 

Randy Keritf'i 2 , ('rc':i'.ii;nt 

Wood bran Ri.urv. Ire. 

Wesi Orainard Sn'set 

Suite 2(i() 

Wood mere , Oi ( dd | .O 

oioi xM 'Jiin 


j ^XWT. 

1<)89 

Rill O&M 


•■’age 4 oM 

■5 'litirary’fac"ity\lisiings\fac-'j 


Novemoer 13. 1995 
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11 

Client Name & 



Facility 

1 

1 Start 

Project 

Facility jj 

Address 

Phone No. 

GPM 

Type 

{ Date 

[ Type 
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WHEELABRATOR EOS INDUSTRIAL FACILITIES 






Facility 

Start 

Project 

Facility 

Client Name & Address 

Phone No. 

MGD 

Type 

□ate 

Type 



In-.. 

IL 

Jaik Hippen, PiiR-iirisini' 

C.iierpillar, Inc. 

Mossville. II. 61.‘'52-()(wKl 

G’OQ) s-S.Stl?. 

O.Sl) 

WWTF 

t')95 

OA:M 

Chrv'iaT (.';inad;i, 

LTD. 

Dfivifl ("d.sselm.in 
rnsironniemai Citiirditutn’r 

Ctirvsier On-ada, LTD 

2r<K'i Williams Parks' .n li.i'i 

P O. Bns 2.«()0. [Jram:in;.i. i 

rAN‘.\D.\ 1.6T dVr. 

iws: 4 .sh.::'o 

!).«() 

Metals 

Remavai 

Plant 

1987 

Full O&M 

Gencr.i; Mi'Si'r'- 

Jcrr.' Keiioe, Manager 

W.i'lew.iter fin' in'iirvcntai 

(’■eiierai .Mi'intS (.'crP 'raiinn 
;'»0S ('r-l, nei Sam IJ; :', c 
()'h:i'.',i, Or.fariii 

i.in KP-' 

I'Hl'i! 64J.S4'>'! 


Metals 

Remnvai 

1993 

Full OAM 

IRM 

Stiuftibiir- 1 T 

Susan rallaphan ! 

A.\IOM Peal Eslaie Sl.inaceruT.! j 

I.S(! Ketdcrnsvii Rnad 

Si'iilhPiir. . !.'T OMIvS 

Crt.M 2<)2 ‘^or, 

0 08 

WWTP 

i 

1988 

Full OA-M 

Pepsi 

Si'mers. NY 

Ces.ire ('..irie 

f-acilit\ Services Manaeer 

Pepsi (’dla Compaii' 

Rmjtis L' i Kk) 

Scimdfs. \Y lil'Sd 


M.lix 

WWTP 

1988 

OstM 

Ne«r.’wi : 

S.MHira v\ r-.i-ni 

Tile ()len Mill Ci»rp 

7.^ Glen Rnad 

Sandv H<uik, CT i)r)4S2 

:o.viP-4.s,..v- 

oin 

! 

WWTP 


FPIOAM 

VTWtuii .\:r: "cs 

S:in Vun.i-.-' 

n<>)ihv \ .in..e 

lineineerinc Siaff Reniesei-iaii' e 

I'nilcd .Airlines .MOC. iililc 4V 

San I’ranciscn AnTi(irr. C.A 

941 :s 

,4i‘;i Avi.assi 

0-0 

Aletals j 

Removal 

Plant 

1991 

Filll f)iM 

Vancc-iiM-r W'A 

Vicmr Ltirlich. P H 

Girs hneincer 

A'aneiiiiver C’llv Hall 

P 0 Brit I9»S 

Vancnii' rr. WA d'irif'it 

i:oril bdft.urvi.s 


IPP 

1978 

Full OJtM 


Page l 

sAlibrary'^acilitiVfac-ind 


Movember 1 3 
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Mr. Horn. Well, we thank you. Our third witness, and our last 
witness on this panel, is Mr. James Barr, who is chairman of the 
board of the National Association of Water Companies and a mem- 
ber of the executive committee of that group. He also is senior vice 
president, treasurer, chief financial officer of the American Water 
Works Co., which, he notes, is the largest investor-owned water 
utility in the Nation. We welcome you, Mr. Barr. 

Mr. Barr. Thank you very much, Mr. Chairman, and good after 
noon to you and members of the subcommittee, ITs certainly a 
privilege for me to have the opportunity to address you for just a 
couple of minutes, as well, on this important subject. 

At the risk of highlighting it just too much, I want to emphasize 
that the National Association of Water Companies represents 360 
privately owned, if you will, or investor-owned water utility compa- 
nies that serve 22 million Americans in 41 States. I say that so 
that you know that my perspective here is that of a water and/or 
wastewater service provider. 

H.R. 1907 is an important bill which NAWC supports, endorses, 
and believes should be passed into law, because we believe it ad- 
dresses one of several necessary legislative and administrative pro- 
visions that are required to encourage and facilitate much needed 
privatization in this Nation. We have submitted a statement on 
that matter. Fll try to briefly summarize it here for you in a couple 
of key points. 

The sale of a water or wastewater service facility to a profes- 
sional, regulated, investor-owned utility does not convert that asset 
to private use nor does it change the original purpose of the facility 
that was constructed with Federal funding. Frankly, the only rea- 
son a professional regulated, investor-owned utility would purchase 
that asset would be for the purpose to continue its use as a public 
service facility. 

As youVe already heard, the process of meeting both the water 
and wastewater service requirements of the Nation is a highly cap- 
ital-intensive enterprise. I think it’s fair to say even more so than 
virtually any other utility service in this country. 

The necessity to replace existing facilities, to expand them to 
serve economic growth and development, and to upgrade them to 
comply with environmental standards requires enormous amounts 
of new capital investment every year. A significant portion of the 
burden to attract this continued flow of capital into both the water 
and wastewater business falls on local government. 

That’s because about 80 percent of the population in this country 
receives its water service from municipal entities, and about 95 
percent of those that have public wastewater service receive that 
service from municipal entities. More so than ever before, these 
municipal entities are seeking alternative ways to meet these cap- 
ital requirements that they face to maintain that service. 

One of these alternatives that communities throughout the coun- 
try are examining today involves the conversion, if you will, of the 
equity that has accumulated in certain municipal assets into cash 
which can be used to provide other vital services for which there 
is no other alternative or, frankly, simply to reduce the economic 
burden on taxpayers. 
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There are professional enterprises that have access to capital and 
that possess the technical know-how to ensure proper water and 
wastewater service to the public that are willing to invest in these 
municipal assets. The requirement to repay grants made by the 
Federal Government to build the asset in the first place, in the 
event that that asset is either sold or otherwise privatized, inter- 
feres with the ability of municipalities to tap the private sector cap- 
ital resources that are available in the marketplace. 

Given the fact that the public service purpose of these assets is 
not altered by privatization, the disincentive, either real or per- 
ceived, that grant repayment represents, we would respectfully 
suggest is counterproductive, and we therefore support and encour- 
age the passage of H.R. 1907. Thank you very much. 

[The prepared statement of Mr. Barr follows:] 
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Good afternoon. Mr. Chairman and members of the Subcommittee, my name 
is Jim Barr. 1 am the Chairman of the Board of the National Association of Water 
Companies and a member of its Executive Committee. The National Association of 
Water Companies is the trade association representing the nation’s investor-owned 
water utilities. Our 360 water utility members provide safe, reliable and affordable 
drinking water daily to over 22 million Americans in 41 states. 

i am also Senior Vice-President, Treasurer, and Chief Financial Officer of the 
American Water Works Company. Which is the largest investor owned water utility 
in the nation. American owns and invests in 23 regulated water utilities which 
provide water service to more than 6 million Americans in over 700 communities in 
21 states throughout the country. 

We commend this Subcommittee for holding this hearing today. H.R. 1907 the 
Federal-Aid Facility Privatization Act of 1995, introduced by Congressman McIntosh 
and this Subcommittee's Chairman, Congressman Horn, is an important bill which the 
NAWC supports, endorses, and believes should be passed into law as soon as 
possible. It addresses one of several necessary legislative and administrative 
provisions required to encourage and facilitate much needed privatization efforts in 
this nation. 

The Effect of H.R, 1907 on the Water and Wastewater industry 


H.R. 1907 is a modified codification of Executive Order 12803. The Order 
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Itself modifies current federal regulation, called the "Common Rule", which requires 
the repayment of federal grants if the grant-funded facility is sold or leased to a non- 
government entity. The theory behind this policy is that the facility's use would 
change with private ownership. However, in the case of water and wastewater 
facilities funded by federal grants, the use of a facility is not impacted by ownership. 

instead of requiring full grant repayment, Executive Order 12803 requires that 
the local government only repay the undepreciated portion of the grant. Also, the 
local gcverriment is allowed to recover its costs before any funds are used for grant 
paybacv' aiiO the order places restrictions on the use of proceeds received by the city 
■as a result of t.he sale or lease. 

Tl'ie Executive Order directs federal agencies to adopt rules to carry out its 
requirements. To date, implementation has been very disappointing and has clearly 
not achieved the order's intent of encouraging privatization efforts. 

H.R. 1907 seeks cc realize the Order's thus far unattained goal of increased 
privatization by first codifying the order, and second, making some important changes 
which will remove a significant impediment to privatization. 

The major change the bill makes is to eliminate all grant repayment obligations 
which now fall on localities, provided the grant-funded facility continues to be used 
for its original purpose. This change is highly desirable. If a water or wastewater 
facility is privatized, yet stilt serving the public as originally intended, the purpose of 
the federal funding when made is still realized. The benefit the community enjoys 
froru tiic funding ■ that being er'ihanced public service - has not changed, even though 



ownership of the facility has. 


The Need for Greater Private Sector Involvement in Water and Wastewater 

Passage of this bill will remove a significant disincentive to greater flow of 
private capital to basic infrastructure assets, and help satisfy a growing need in our 
country today. 

Today, approximately 80% of Americans receive their water service from 
various governmental agencies and municipal utilities. For wastewater services, the 
percentage of public or governmental ownership is above 95%. The cost to the 
public of repairing and upgrading the aged infrastructure of water and wastewater 
systems in combination with the expense of complying with the mandates of both the 
Safe Drinking Water Act and the Clean Water Act is enormous and challenges the 
funding and technical capabilities of all systems. EPA's 1992 needs survey estimates 
that the Clean Water Act will cost federal, state and local governments $137 billion 
over the next 20 years. This was $57 billion more than the 1990 estimate. 

In order to address these growing financial responsibilities it makes sense to 
remove impediments to expanded private capital investment. 

There are concerns with the privatization of basic vital utilities, such as water 
and wastewater facilities. However, it must be remembered that investor-owned 
water companies are regulated by professionals at the state level. These regulators 
have a long history of distinguished service in economic regulation and are respected 
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professionals in their field. Their work assures the public that only those costs which 
are legitimately incurred as part of our providing water service are reflected in the 
rates we can charge. It is the continued vigorous oversight by state regulators which 
IS key to assuring the American people that private investment in infrastructure is fair 
and not abusive. And we welcome that oversight. 

Closing 

The current grant repayment requirement, which H.R. 1907 would alleviate,, is 
but one obstacle localities face toward much needed privatization. My company and 
the other members of the NAWC have demonstrated that we have the experience and 
resources to professionally operate water and wastewater facilities. Our members 
provide service to residence in cities such as San Jose, CA, Indianapolis, IN, and the 
Suburbs of Philadelphia, PA, amongst others. It may also be of interest to this 
Subcommittee that NAWC members provide service in the Congressinal districts of 
many of the members of this Subcommittee, including yours, Mr. Chairman. This 
attests to the capability of the private sector to provide safe, reliable and affordable 
drinking water to the public. 

Mr. Chairman, what ) do for living is provide the public with some of their most 
basic needs, that being both safe, reliable drinking water and wastewater service. 
Ironically, I think it is because these services are so fundamental, that they are often 
taken for granted by the public. How'ever, it is clear that continued economic growth 
ctmnot be attained if aging government infrastructure concerns remain unresolved. 


4 
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Mr. Chairman, on behalf of the NAWC, we stand ready to 
subcommittee in its endeavors to promote privatization activities, and ! 
for this opportunity to testify before you today. 


5 


assist this 
am grateful 
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Mr. Horn. Thank you very much, I am now delighted to welcome 
the very able colleague from New Hampshire, Mr. Bass. I believe 
Mr. Dowd’s firm is headquartered in his area. 

Mr. Bass. That’s correct. 

Mr. Horn. He has been one of the most constructive Members 
of Congress, less senior or more senior. So I’m delighted to welcome 
him here. 

Mr. Bass. Thank you very much, Mr. Chairman. I appreciate 
your kind introduction, and I wish to apologize for having not been 
here on time. These are busy times, as we all well know, here in 
Washington right now, as is indicated by the two bells, which are 
starting a vote. 

But I’m really pleased to be participating in this process because, 
clearly, there is a need to codify the efforts that have been made 
by Executive order to assist in public-private partnerships. 

Mr. Horn. Let me just interrupt. Fm going to go and vote, and 
Mr. Bass will run the hearing. 

Mr. Bass. Sure. 

Mr. Horn. And then he will leave at 5 minutes before the end 
of the vote, and, hopefully, I will be back here. 

Mr. Bass. Very well. 

Mr. Horn. And after his 5 minutes, Mrs. Maloney is recognized. 

Mr. Bass [presiding]. I would just like to ask a couple of ques- 
tions of the panel. I’m going to start with you, Mr. Dowd, and what 
your opinion — and these are general questions and may reflect the 
fact that I wasn’t here for some of the testimony. What could we 
do to stimulate wastewater facility privatization? 

Mr. Dowd. What’s contained in the bill stimulates it by dropping 
the requirement for any grant repayment at all. What would fur- 
ther stimulate it is to, with language in this bill or some other bill, 
actually give priority, be preferential — first go to the private sector 
as I said — and seek to have your wastewater treatment plant prob- 
lems solved through sale of that asset or some other similar way. 
And only after that, if for whatever reason, it can’t be done, go to 
the Federal Government for support there. 

The second thing would be to get rid of regulations and things 
that exist in the statutes right now — and some were referred to by 
Mr, Cook — and the language that exists in regulations about, real- 
ly, definitions — POTW definitions and other things like that. Those 
things need to be and could be changed. 

And the third thing that we haven’t talked about much is 
leveling the playing field between private financing and public sec- 
tor-type financings, but whether it be a public financing or a pri- 
vate financing, level the playing field. It’s not now level. 

Mr. Bass. Excuse me. I’ll get to you, Mr. Barr, in a second. I 
think what you’re referring to in the playing field is the tax-exempt 
nature of municipal bonds versus private bonds. Do you have any 
thoughts about that, what we could do? 

Mr. Dowd. Right, two possibilities. One would be to lift the cap. 
A cap now exists in all the States, based on per capita and all that 
sort of stuff, but it becomes a limit in and of itself, because there 
are lots of uses for these private activity bonds, one of which we’re 
talking about today. But there’s other uses, too. So it becomes a 
competitive thing; OK? 
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Another solution would be a form of accelerated depreciation, 
which would make the economics better. I would hasten to add 
that, because these will almost always be competitive processes — 
that being the nature of the municipal beast, if you will — the ulti- 
mate beneficiary of that will be the municipalities, because compa- 
nies like ours will be competing. 

And, to the extent those things are made available to us, we will 
weigh how much we have to pass on so we make sure we get the 
job. We will compete. So, in the end, even that will benefit the mu- 
nicipalities. 

Mr. Bass. Anybody else have any observations? 

Mr. Barr. I think, Congressman, youVe heard a fine list of a 
number of what I would like to refer to as the “disincentives” that 
we confront from time to time with respect to privatization. Cer- 
tainly, this grant repayment provision is one. 

There have been a number of provisions over time that tend to 
prohibit privatization or interfere with it in the Internal Revenue 
Code related to contracting the services that tend to interfere with 
the tax-exempt nature of debt that has been issued to fund munici- 
pal facilities. 

Again, I would look at that as a disincentive, if you will, as con- 
trasted to what others might call an incentive to private enterprise. 
But the distinctions that are made based on ownership are typi- 
cally the issues that are troublesome. 

Mr. Bass. In your opinion, is there a significant amount of inter- 
est on the part of private industry in this country in participating 
in these sort of public-private partnerships, or is this something 
that’s focused in just a few businesses — it would be some narrow 
interests, rather than broad? 

Mr. Barr. From my vantage point in both the water and the 
wastewater industp^, I think it’s fair to say there is more serious 
consideration of privatization today than we’ve ever seen before. 

But I think it is at the leading edge of the curve, if you will, look- 
ing for some of these disincentives to be removed for it to ulti- 
mately take hold. I think there are ample capital resources in the 
marketplace ready to invest, given just a little bit of encourage- 
ment to move forward. 

Mr. Bass. Thank you very much. The chair will recognize the 
gentlelady. Congresswoman Maloney. 

Mrs. Maloney. Thank you. Mr. Dowd, you are certainly to be 
complimented on your testimony and, really, the thoroughness of 
the prepared statement that you’ve put before us. 

I would like to ask you; you state on page 2 that “The bill does 
not address the need to set a threshold of 'competency for private 
sector entities . . . allowed to participate in partnership arrange- 
ments.” How would you suggest that we change that to insure that 
only competent companies are able to participate? 

Mr. Dowd. There’s language in the Clean Water Act that the 
House passed this summer which talks to financial responsibility 
or, you know, financial thresholds and technical thresholds, quali- 
fications in the business. 

It doesn’t spell out precisely, but it says that those things need 
to be established so that we have companies that are able to do it 
because they’ve done it before and have been proven qualified and 



90 


are financially in a position to take this risk. I mean there are 
risks involved with anything. 

Mrs. Maloney. I would like to see that language, if maybe the 
counsel could get it to me, or someone. I would just like to see what 
the Clean Water Act, how they solved the problem, or how they 
tried to. 

On page 1 of your statement, you mentioned how complicated 
these privatization transactions can be and that you’re learning 
from some of the unforeseeable problems and consequences. Could 
you elaborate on these problems and consequences? 

And also on page 1, you state that although H.R. 1907 provides 
greater incentives for public and private sector entities to make de- 
cisions about partnerships, it raises the level of uncertainty about 
how beneficial it may or may not be, based on its linkage to feder- 
ally imposed grant assurances. Would you discuss this uncertainty 
for us? 

And I must say, IVe got to go vote, but it will be in the record, 
and he can tell me. But if you’ll excuse me, we’re in the middle of 
a vote, and we’ve got a long way to go. 

Mr. Dowd. Should I just wait? Would that be better? 

Mrs. Maloney. Why don’t you just wait, then. 

Mr. Bass. Yes let’s call a 10-minute recess. We’ll reconvene in 10 
minutes. 

[Recess.] 

Mr. Horn [presiding]. If we might begin now. Gentlemen, I hear 
Mrs. Maloney asked a question. We’ll pick up with that when she 
gets back. Let me just ask a couple of questions here. Mr. Cook, 
the Clean Water Act will continue to require increasing invest- 
ments in infrastructure. What other sorts of innovative financing 
will be available for communities in the absence of grants? 

Mr. Cook. Well, I mentioned the State revolving loan funds that 
we administer at the Federal level. Other than that, it’s a matter 
of private sector and any additional State and local programs that 
might be available. There has been some discussion here about pri- 
vate activity bonds, and, of course, there are public bonds available; 
but I guess at this point they’re not particularly innovative, since 
they’ve been in use for so long. 

Mr. Horn. What do you hear people talking about when you 
meet with them on a regional or State basis? They must be won- 
dering, how do we do this job? Because a lot of small communities 
are going to have great trouble. 

Mr. Cook. Yeah. What I hear is that they feel it’s going to be 
extraordinarily difficult, given the competition for funds at the local 
level. Thus this administration certainly has a strong commitment 
to continuing funding for the State revolving fund and setting up 
even a new one for drinking water. 

Mr. Horn. Well, are there any other innovative ways we might 
stimulate private capital? 

Mr. Cook. Well, while you were out, there was some discussion 
of the tax code. I am certainly not authorized to endorse any of 
those ideas, but obviously, they’re relevant. 

Mr. Horn. Well, just pass them on. We don’t care what the hier- 
archy does down there. We just want a good idea. A good idea is 
a good idea. What do you hear? 
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Mr. Cook. So far as privatization goes, there are limits on pri- 
vate activity bonds on a State basis. What that means is that, 
given the tremendous amount of competition for such tax-exempt 
bonds, it’s difficult for the private sector to take advantage of those 
for environmental infrastructure. So one possibility is to be some- 
what more relaxed, at least for the environmental infrastructure 
aspect. 

Mr. Horn. Let me move to the Ohio example in which you and 
Mr. Dowd were involved- Now I am interested in EPA policy, per 
se. Do you envision any type of continued oversight role with re- 
gard to privatized facilities? In other words, does EPA have a re- 
sponsibility to insure that the Ohio facility will continue to operate 
as a wastewater treatment plant? 

Mr. Cook. We have a responsibility to insure that it meets its 
obligations in their NPDES permit — that’s the permit issued under 
the Clean Water Act — and also that there is an adequate operating 
pretreatment program for industrial users. Those are the principal 
obligations that we would expect to continue. 

Mr. Horn. That reminds me of my electronic filing bill. EPA is 
being very helpful with the California EPA and California industry 
on both seeking permits and reporting, to do it by electronic trans- 
mission. Are we doing that in this area of EPA, too? 

Mr. Cook. We’re working hard on incorporating electronic trans- 
mission into reporting requirements that we have in all of our EPA 
programs. We have a ways to go, but it’s certainly a priority. 

Mr. Horn. Now, really, Mr. Dowd and Mr. Barr, the water and 
wastewater facilities, if they’re privatized, will there be a cor- 
responding need for increased economic regulation in those jurisdic- 
tions where currently there is none, since it’s Government-owned? 

Obviously, an investor might hesitate to make a large investment 
in the presence of a regulatory body without a clearly established 
regulatory record. How have your companies handled this problem 
in the past? 

Mr. Barr. Mr. Chairman, every operation we have throughout 
the United States is regulated at the State level from an economic 
regulatory perspective. Frankly, we’re very comfortable with the 
process. 

Mr. Horn. This is as to rates? 

Mr. Barr. As to rates; as to the methods and the approaches to 
financing that we use, and large prescribing service standards that 
we must meet. And that is not only true of my particular company, 
it is true of the member companies of the National Association of 
Water Companies. That regulatory framework is well established 
in every State throughout the country and responds very effec- 
tively. 

We attract capital as an industry, essentially every day, under 
the regulatory framework that I described, so that, in that sense, 
we do not see that as an impediment or a problem, if you will, to 
the process going forward in terms of privatization if it involves the 
acquisition, ownership of the assets and the provision of services. 

Mr. Horn. In other words, as far as you’re concerned, the public 
interest is satisfied by the State regulatory apparatus of which 
there is a long tradition, and we don’t need a Washington appara- 
tus to substitute for it. 
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Mr. Barr. That’s exactly the point. 

Mr. Horn. Yes. Any comment, Mr. Dowd? 

Mr. Dowd. Yes. We satisfy it in a different way, perhaps. We do 
it through a long-term contract that sets the service fee as of the 
date that we take over, and it establishes it for the next 20 years. 
It has CPI increases in it, and that’s it. 

So, from that standpoint, you’re actually better off with that con- 
tract than you were just having the responsibility yourself and 
kind of less control, if you think of it. 

The second thing is, we don’t really set the rates, and here’s 
where we’re different. We are a wholesaler of a wastewater service 
to Franklin, OH, and to other towns there who, they set their own 
rates, and they take care of rates, and they deal with us as the 
wholesaler, and they deal with their customers on the retail level. 

Mr. Horn. Your mentioning of the rates related to CPI reminds 
me that when, in southern California a few years ago, we asked 
people to voluntarily use less water, they responded so efficiently, 
effectively, and so greatly, that the water companies had to raise 
their rates because we were not using enough water. Now, has that 
situation happened in any of your areas of jurisdiction? 

Mr. Dowd. No. 

Mr. Horn. I just wonder how the regulatory agency treated it. 
In our case, they raised the rates. So much for volunteerism. But 
it was a surprise. Mr. Dowd, your testimony mentioned Federal 
grant assurances. Are there specific grant assurances associated 
with wastewater treatment plants that would cause a problem for 
privatization in the area? 

Mr. Dowd. I think the general comment — by the way, the grant 
assurance thing, we’re not clear in reading this — I think it’s sec- 
tions 3(b) and section 4 seem to contradict each other as to how 
grant assurances are going to be treated. One says one and one 
says the other, but maybe we’re just not reading it right. 

What we want to get away from is the specific grant assurances 
that went along with that grant in the first place that had to do 
with Federal Government policy at that time, things dealing with 
employment issues and such as that. 

What we would like to get to is, in doing this with a municipal- 
ity, they have their own requirements. Believe me, they have their 
own requirements, and if we want to work with them, they’re going 
to put them in the RFP, and if you want to do the job, you’re going 
to comply. 

So you’re going to be satisfying your real customer — which is 
Wilmington, DE, or Franklin, OH — as opposed to some nebulous 
customer back here in Washington. That’s a much better way to do 
it. 

Mr. Horn. Let me read that section into the record. This is from 
H.R, 1907, section 3, subsection (b). “Approve requests from State 
and local governments to privatize infrastructure assets and waive 
or modify any grant assurance, consistent with section 4.” 

When you turn to section 4, which is “Criteria,” and you turn to 
that section (b) — I should read the first part, the section 4 — “Cri- 
teria. The head of an executive department or agency shall approve 
a request if’ — and then they go into the “(a) The State or local gov- 
ernment demonstrates that a market mechanism, legally enforce- 
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able agreement, or regulatory mechanism will ensure that the in- 
frastructure asset or assets continue to be used for the originally 
authorized purposes as long as needed for those purposes; and (b) 
The private party purchasing or leasing the infrastructure asset 
agrees to comply with all applicable grant assurances.” Now, you 
see a conflict there? 

Mr. Dowd. Well, I think we do. I mean one says you have to — 
the one you just read says you have to comply with everything. The 
word “applicable” may be some grayness there, you know. Maybe 
something else is meant than what we interpret it to be; OK? It 
just sounds like they’re going against each other. 

Mr. Horn. Well, that’s important. You have a general counsel in 
the firm? 

Mr. Dowd. Yes. 

Mr. Horn. I hate to ask for lawyers to get into this, but why 
don’t you, with common sense and your general counsel, send us 
a letter on what your worries are on that language so we can make 
sure it’s very clear what the intent of the authors are. 

Mr. Dowd. We’ll do that. 

Mr. Horn. Thank you. Now, we’ll yield to the gentleman from 
New Hampshire, Mr. Bass. 

Mr. Bass. Mr. Chairman, I have no further questions, 

Mr. Horn. All right. We thank the panel very much. Mrs. 
Maloney’s question, if we could get that in writing we’ll put it in 
the record. 

Mr. Dowd. Do you want me to tiy and answer it? I mean she 
suggested. I’ll be glad to. 

Mr. Horn. Well, fine. Fine. Please, get it on the record, then. I 
don’t know what the question is. 

Mr. Dowd. Her point was — somebody help me here if I miss it — 
but the point was that we talked about the complications of doing 
privatization. We refer to, of course, the one that we’ve done, which 
is Franklin, which was the pacesetter. Everything we came upon, 
every problem was, “Here’s the first time we’ve seen this one.” 

That’s complicated. We’ve worked through every one of them, 
and everybody has approved it, all the way up through EPA and 
0MB, so we’re at the other side of that now, however, it was time- 
consuming, and it was somewhat complicated. That, I think, was 
the point of that. Perhaps through this just practice and through 
this legislation, we can simplify all that. You know, now that we’re 
more used to it. 

Mr. Horn. Very good. 

Well, we will call our next panel, which is panel IV, Mr. 
Holdsworth, Mr. Stanley, Mr. Collins, 

[Witnesses sworn.] 

Mr. Horn. All three witnesses have affirmed. Mr. Holdsworth is 
the first on my list, president and chief executive officer of Daniel, 
Mann, Johnson & Mendenhall. Mr. Holdsworth. 
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STATEMENTS OF RAYMOND HOLDSWORTH, PRESIDENT AND 
CHIEF EXECUTIVE OFFICER, DANIEL, MANN, JOHNSON & 
MENDENHALL; RALPH STANLEY, SENIOR VICE PRESIDENT, 
UNITED INFRASTRUCTURE CO.; AND JOHN J. COLLINS, SEN- 
IOR VICE PRESIDENT FOR GOVERNMENT AFFAIRS, AMER 
ICAN TRUCKING ASSOCIATIONS, INC. 

Mr. Holdsworth. Thank you very much, sir. As you said, I’m 
Ray Holdsworth, the president and CEO of Daniel, Mann, Johnson 
& Mendenhall, known as DMJM, and we’re headquartered in Los 
Angeles. I commend you personally, Chairman Horn, and the mem- 
bers of the subcommittee for their attention to this important issue. 

Privatization will happen. It’s more prevalent overseas. It’s hap- 
pening at a rapid pace internationally, and I guess the big chal- 
lenge that this committee is faced with is how do you focus the 
U.S. talent and the U.S. capital to be proactive in the United 
States and not have it run overseas, as it’s currently doing. 

As one of the Nation’s largest architectural, engineering, and 
construction services firms, we’ve provided those kinds of services 
both here in the United States and internationally for the last 50 
years, and we have over 55 offices throughout the country. We 
strongly support H.R. 1907 as a means to grant State and local 
governments the discretion to consider public-private partnerships 
to develop and manage the needed infrastructure for facilities. 

Existing Federal policy contained in Executive Order 12803 re- 
quires State and local governments to repay the depreciated value 
of Federal grants received for an infrastructure facility when that 
facility is transferred to the private sector. This repayment require- 
ment presents an economic disincentive for the privatization of in- 
frastructure facilities without any apparent policy rationale. 

Federal grants are issued to help State and local governments 
construct or improve a facility that provides a specific needed serv- 
ice to the community. As the word “grant” implies, there is no ex- 
pectation that these funds will ever be repaid to the Federal Gov- 
ernment. Therefore, so long as the facility continues to operate as 
it was intended at the time the Federal funds were provided, the 
expectation of the Federal Government is fully realized. 

H.R. 1907 explicitly ensures that assets privatized pursuant to 
the terms of the bill will be used “for their original authorized pur- 
poses until such time as the asset or assets are no longer needed 
for those purposes.” Let me give you an example. Two adjoining 
communities can virtually have identical wastewater treatment fa- 
cilities which need additional capital improvement and for that 
funds are not available. Both communities may wish to enter into 
a public-private partnership to raise the funds necessary to make 
the capital improvement. Yet one community could find that the re- 
payment requirement makes it virtually impossible to complete the 
needed privatization arrangement while the other can do so simply 
because of the different histories as to the amounts and to the tim- 
ing of previous Federal grants. I believe a Federal policy that leads 
to such an outcome is a defensible policy. 

While the Federal grant repayment requirement is by no means 
the only barrier to the widespread use of public-private partner- 
ships, the deleting of this policy is a necessary step in permitting 
State and local governments to explore and experiment with privat- 
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ization transactions. Opponents of private-public partnerships in- 
correctly will argue that privatization will necessarily lead to high- 
er costs. Exactly the opposite is true. 

To begin with, the private sector can build and operate infra- 
structure assets in a more cost-effective manner, reducing costs to 
the community. DMJM is already demonstrating these savings by 
performing out- source work to many Government agencies, includ- 
ing the Department of Labor, the GSA, the IRS, and the Postal 
Service in a much more effective manner. 

Private management can also better develop the revenue poten- 
tial for a facility without raising user fees. For example, many ex- 
isting airport facilities have expansive unmet potential to develop 
retail operations across the United States that would be run by pri- 
vate firms. 

In the context of bridge and highway construction, there are sev- 
eral examples all over the world of private capital being invested 
in new facilities. Just locally here, we have the Virginia Dulles 
Greenway. Often this is the only way sufficient capital can be ac- 
quired to permit a project to go forward. 

H.R. 1907 will give State and local government an additional 
tool — and this is an important part — to meet the ever-growing need 
for infrastructure in our national economy. Right now, with all the 
focus being placed on budgets and financing, we think this tool will 
very, very significantly help the State and local governments. 

I think also that the innovative privatization transaction will re- 
duce day-to-day operating costs and provide a means for infusion 
of capital that today is going offshore. Thank you very much for 
this opportunity. I will look forward to answering questions. 

[The prepared statement of Mr. Holdsworth follows:] 
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I. INTRODUCTION 

I am Ray Holdsworth, President and C.E.O. of Daniel, Mann, Johnson, 
& Mendenhall, also known as "DMJM," headquartered in Los Angeles. Thank you 
for the opportunity to testify this afternoon on H.R. 1907, The Federal-aid Facility 
Privatization Act of 1995. ! commend Chairman Horn, and the members of the 

Subcommittee, for their attention to the important i^sue of infrastructure privatization. 

As one of the nation’s largest architectural, engineering and construction 
services firms, DMJM has provided professional consulting services to both public 
and private clients for over 50 years. With 50 offices worldwide, 1500 employees, 
and revenues in excess of $225 million per year, DMJM is a leader in meeting today's 
multimodal transportation demands, designing, and managing the construction of 
public transit systems, highways and roadways, bridges, railroads, airport and 
aviation facilities, and ports and harbors. We also provide a wide range of 
professional services for the many types of infrastructure required to support today's 
urban environment, including water and wastewater systems, flood control channels, 
dams, and power generation facilities. In the Washington area, for example, we are 
managing the capital improvement projects at both National and Dulles airports, the 
Pentagon Renovation Program, the development of the Air Force One Maintenance 
Complex at Andrews Air Force Base, and the construction of the Washington Metro 
Green Line. In Los Angeles, DMJM is providing preliminary engineering and design 
services for the $1.8 billion Alameda Corridor project representing a partnership of 
local, state and private interests. We also designed the Los Angeles Hyperion water 
facility, the largest such facility in the western U.S.. 
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M. H.R. 1907 -- PERMITTING LOCAL GOVERNMENTS TO EMPLOY 

PRIVATIZATION 

DMJM strongly supports H.R. 1907, the Federal-aid Facility Privatization 
Act of 1995, as a means to grant state and local governments the discretion to 
consider public-private partnerships to develop and manage needed infrastructure 
facilities. 

Existing Federal policy, contained in Executive Order 12803, requires 
state and local governments to repay the depreciated value of Federal grants received 
for an infrastructure facility when that facility is transferred to the private sector. 
This repayment requirement presents a severe economic disincentive to the 
privatization of infrastructure facilities, without any apparent policy rationale. 

Federal "grants" are issued to help state and local governments construct 
or improve a facility which provides a specific needed service to a community. As 
the word "grant" implies, there is no expectation that these funds will ever be repaid 
to the Federal government. Therefore, so long as the facility continues to operate as 
it was intended at the time the Federal funds were provided, the expectation of the 
Federal government is fully realized. H.R. 1907 explicitly ensures that assets 
privatized pursuant to the terms of the bill will be used "for their original authorized 
purposes, until such time as the asset or assets are no longer needed for those 
purposes." 

H.R. 1907 also solves a problem created by a Federal demand for grant 
repayment. Two adjoining communities can have virtually identical wastewater 
treatment facilities, to pick an example, which need additional capital improvements 
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for which public funds are not available. Both communities may wish to enter into 
a public-private partnership to raise the funds necessary to make the capital 
improvements. Yet one community could find that the repayment requirement makes 
it impossible to complete the needed privatization arrangement, while the other can 
do so, simply because of different histories as to the amounts and timing of previous 
Federal grants. I do not believe a Federal policy that leads to such an outcome is 
defensible. 

While the Federal grant repayment requirement is by no means the only 
barrier to the widespread use of public-private partnerships, deleting this illogical 
policy is a necessary step in permitting state and local governments to explore, and 
experiment with, privatization transactions. We believe that this experimentation will 
demonstrate the benefits of including the private sector in the funding, development 
and management of infrastructure assets, leading to the full partnership of the private 
sector in providing the nation's infrastructure. 

III. PRIVATIZATION REDUCES COSTS TO THE COMMUNITY 

Opponents of public-private partnerships incorrectly argue that 
privatization will necessarily lead to higher costs. Exactly the opposite is true. To 
begin with, the private sector can build and operate infrastructure assets in a more 
cost effective manner, reducing costs to the community. DMJM is already 
demonstrating these savings by performing work "outsourced" by the Department of 
Labor, the General Services Administration, the Internal Revenue Service and the U.S. 


Postal Service in a more cost effective manner. 



100 


Private management can also better develop the revenue potential for a 
facility without raising user fees. For example, many existing airport facilities have 
expansive unmet potential to develop retail operations. The possibilities for full- 
service retail facilities are best demonstrated at Pittsburgh airport, where, 1 am told, 
local residents now visit the airport just to shop at the adjacent mall. 

In the context of bridge and highway construction, there are examples 
all over the world of private capital being invested in new facilities. Often, this is the 
only way sufficient capita! can be acquired to permit a project to go forward. But we 
need look no further than northern Virginia, where the Dulles Greenway opened one 
month ago, to see the real benefits of policies that encourage such investments. 

IV. CONCLUSION 

H.R. 1907 will give state and local governments an additional tool to 
attempt to meet the evergrowing need for infrastructure to support our national 
economy. These innovative privatization transactions will reduce day-to-day 
operating costs, and provide a means for the infusion of capital. 

! again want to thank you for your leadership, Mr. Chairman, and 1 will 


be happy to answer any questions. 
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Mr. Horn. Thank you. Our next witness is Mr. Ralph Stanley. 
He’s the senior vice president of the United Infrastructure Co. I un- 
derstand it’s a development partnership involving the Bechtel 
Group in San Francisco and Peter Kiewit Sons, still in Omaha, I 
assume, two diversified engineering construction companies. 

You note here that it has combined annual revenues of $11 bil- 
lion, so you can take care of the problems with the small towns and 
the wastewater plants. 

Mr. Stanley. Thank you, Mr. Chairman. As I said, I’m a senior 
vice president at United Infrastructure Co., and I would like the 
record to show, particularly for Congressman Flanagan, that we’re 
located in Chicago, although our parent is in San Francisco and 
Omaha and formed this joint venture for the specific purpose of de- 
veloping and investing in infrastructure projects, which include 
roads, bridges, water and wastewater projects, as well as aviation 
facilities. It’s important to recognize this, that our interests are a 
broad category of infrastructure facilities, and the applicability of 
the legislation before you would apply to all. We’re also very com- 
mitted as a company to working with the Congress, as well as a 
number of State and local governments, to pass the kind of legisla- 
tion like H.R. 1907 that will enable increased private sector partici- 
pation. 

Before I joined UIC, I worked for a period as the vice president 
for infrastructure development at Bechtel, and, as Ray mentioned, 
we were able to witness first hand enormous progress that has 
been made from Europe to the Asia Pacific in allowing for private 
sector investment in infrastructure. 

I raise this because those projects are actively seeking capital, 
and funds are forming from Latin America to Asia with U.S. pen- 
sion funds, and U.S. life insurance funds, and U.S. investors look- 
ing at attractive infrastructure investments worldwide. The capital 
is out there. I think the steps need to be taken; now that those 
funds are able to be invested in the United States. 

I also have had experience as the founder of the Dulles Toll Road 
Corp., which completed the Dulles Toll Road extension recently. 
And I’ve had experience here in Washington, not only as chief of 
staff to the Secretary of Transportation, but also was able to be ad- 
ministrator of the Federal Transit Administration, an arena where 
I actively tried to increase the role of the private sector. 

I speak of my background in these variety of incarnations to il- 
lustrate to the committee that I’ve been on the public and private 
side, as well as a couple of Presidential commissions that are look- 
ing at these very same issues that the committee is considering 
today, and I’ve been acutely aware from each of these standpoints 
what kinds of changes in Federal policy would be needed to in- 
crease private involvement in infrastructure. 

I frankly can think of no simpler and more effective way to ac- 
complish this goal initially than the passage of H.R. 1907. The bill 
would end the current Federal policy requiring State and local gov- 
ernments to repay their Federal share of the grant and would re- 
move a very, very significant barrier to these public-private part- 
nerships. 

As I mentioned, during my tenure as FTA Administrator, I 
signed thousands of grants a year which were capital investments 
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in transit infrastructure, none of which we ever intended or were 
made with the idea that they can get paid back. 

Also, I would like to mention that during that time, we were 
forced on a number of occasions, particularly in the New York met- 
ropolitan area, to say “no” to developers who wanted to invest in 
rail station rehabilitation. In one instance, a highly publicized inci- 
dent when New York City MTA removed 800 Grumman buses, 
which were capital assets, from the streets, and private owners 
wanted to purchase those assets, we were forced to tell the MTA, 
no, you couldnT take the money because of this provision that you 
needed to pay us back those proceeds. 

I would like the record to illustrate, and I would be glad to follow 
up with Congresswoman Maloney, those instances in which we de- 
prived needed infrastructure investments from being made. The 
committee asked us to briefly touch on three areas of concern — the 
need for increased investment, concerns of the users of these facili- 
ties, as well as the concerns of the taxpayers. 

The statistics in terms of need don’t really need to be repeated. 
We are 55th worldwide in terms of capital investment in infra- 
structure as a percentage of our GNP. Earlier witnesses outlined 
the needs as determined by EPA. 

I would add, the Federal Highway Administration has estimated 
that there’s an additional $29 billion a year necessary to just main- 
tain the condition of the Nation’s roads and bridges. In addition to 
H.R. 1907, ni briefly touch on several other specific steps Congress 
can take in terms of increasing private sector participation. 

First, we’re supportive of removing any restrictions on allowing 
user fees on existing infrastructure. Next, I think I would encour- 
age the committee to take a look at the public benefit bond concept 
that was outlined in the National Infrastructure Development Act 
introduced in Congress last year. Finally, there has been talk today 
of revisions to the Tax Code. This is not the subject of this hearing, 
but I believe that when the debate about the flat tax takes center 
stage here in Congress, the two simple provisions — one, leveling 
the difference between taxable and tax-exempt debt, and removing, 
if necessary, by codification the limit on operating and maintenance 
contracts — would be very significant steps forward. 

The concerns with regard to users, I think, are very well founded 
by the committee, and I think that the infrastructure has got to be 
maintained at a reasonable cost, but I would encourage this lepsla- 
tion, because we need as many resources to be invested in infra- 
structure as possible, and the increased use of user fees, I think, 
is inevitable, whether by public or private contract. 

It’s our experience, in negotiating franchises with local and State 
governments, that many, if not all, of the issues and concerns 
raised by the committee and raised by Congresswoman Maloney 
can be addressed in those franchise agreements. 

The final concern mentioned in the committee correspondence 
was the need to protect the taxpayer. I very firmly believe that 
that concern should not extend to any requirement whatsoever that 
the grant be repaid. Practically speaking, these investments have 
been made, and any repayment basically punishes the local tax- 
payer by taking funds that might otherwise be available for infra- 
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structure improvement and paying them back to the Federal Gov- 
ernment. 

IVe said quite often, both in my experience as Administrator and 
in attempting to develop these projects, the FAA has had a loan 
program; UMTA had a loan program; I learned a minute ago that 
the Federal Highway Administration is establishing a State infra- 
structure bank loan program. These were grants, not loans, and 
they werenT meant to be repaid when they were made, and that 
requirement, I think, does not serve any noticeable public policy. 

Finally, the one question that came up and that is often raised, 
the idea that these assets would be sold and suddenly resold by the 
buyer. Fve never seen an instance where our company or others 
would be interested on that basis. 

The fact of the matter is, most of these assets, the sales, take the 
form of either concession agreements, franchise agreements, that 
last anywhere from 20 to 30 years and, I can guarantee you, pro- 
vide provisions that any transfer of that asset — was true in the 
Dulles Toll Road; it's true in the wastewater concessions being con- 
summated in New Jersey — any transfer of that asset requires the 
approval of the public entity who is your partner in the project, and 
those transfers, I think, are simply not going to occur. 

Finally, in conclusion, Fve seen a number of iterations of H.R. 
1907 and with very minor modifications. I cannot emphasize 
enough the impact it would have (A) toward freeing up the ability 
of State and localities to transfer some of these assets, and (B) pro- 
viding an atmosphere with as few restrictions as possible so that 
entrepreneurial infrastructure developers such as ourselves can 
help to solve the infrastructure problems that are out there today. 

[The prepared statement of Mr. Stanley follows:] 
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Ralph L. Stanley 
Testimony 

Subcommittee on Government Management, 
Information and Technology 

United States House of Representatives 

November 15, 1995 


Good afternoon. My name is Ralph Stanley and I am a 
Senior Vice President of the United Infrastructure Company, a 
development partnership involving the Bechtel Group and Peter 
Kiewit Sons, two diversified engineering and construction 
companies with significant international operations and combined 
annual revenues of more than $1 1 billion. 

United Infrastructure is a newly formed development 
company whose purpose is to develop and invest in needed 
infrastructure projects such as roads, bridges, water and wastewater 
plants and aviation facilities. We are also committed as a company 
to actively working with Congress, as well as state and local 
governments to pass legislation that will enable the private sector 
to be involved in infrastructure projects. 



105 


Prior to joining UIC, I served as Vice President for 
Infrastructure Development at Bechtel, and witnessed first hand the 
enormous progress being made from Europe to the Asia Pacific in 
allowing the private sector to be truly involved in infrastructure. I 
have also served as the Founder, Chairman, and Chief Executive 
Officer of the Toll Road Corporation of Virginia, the company that 
built the private extension of the Dulles Toll Road, this country’s 
first effort at infrastructure privatization. I have worked here in 
Washington for six years as Chief of Staff to the Secretary of 
Transportation and Administrator of the Federal Transportation 
Administration, where I actively sought to increase the role played 
by the private sector in providing needed transportation 
infrastructure. I have also served on two Presidential Commissions 
which both examined the means by which private resources, from 
development expertise to private capital, can be involved in the 
delivery of infrastructure projects. 

I speak of my background to illustrate that I have been on 
both the public and private side of these partnerships, and this 
experience makes me acutely aware of the need for changes in the 
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federal policy that will increase private involvement in 
infrastructure. 

This Committee is to be commended for calling this hearing, 
for I can think of no simpler and more effective way to accomplish 
this goal than the passage of H.R. 1907. The bill would end the 
current federal policy requiring state and local governments to 
repay the federal share of these grant, and by so doing remove a 
major barrier to public-private partnerships. As FTA 
Administrator, 1 signed thousands of grants a year, which were 
capital investments in transit infrastructure, none of which were 
made with the idea that they can be paid back. We have been 
actively involved in this legislation, and have redrafted it recently 
to address the specific concerns of the trucking industry. 

The Committee has asked that we address three areas of 
concern: 

• The need for Increased Investment 

• Concerns of the Users 

• 


The Need to Protect the Taxpayer 
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With regard to the need, the United States is ranked 55th 
worldwide in capital investment in infrastructure as a percentage of 
GNP. Estimates of the annual shortfall range from $40 - $80 
billion dollars a year. The Environmental Protection Agency alone 
projects the need for $200 billion in new capital to bring 
communities into compliance with existing mandates for clean 
water and clean air. The Federal Highway Administration has 
estimated that $29 billion dollars a year is needed to merely 
maintain the conditions of this nation’s roads and bridges. There 
are several specific steps Congress can take. First, pass H.R. 1907. 
Second, remove any restrictions on allowing user fees on 
infrastructure, such as the ban on tolls on the Interstate. Third, 
adopt the public benefit bond concept as outlined in the National 
Infrastructure Development Act that was introduced in the last 
Congress. And finally, the tax code should be changed to both 
level the playing field between taxable and tax-exempt debt and 
remove the five year limit on operating and maintenance contracts. 

The concerns of the Committee regarding users are well 
founded. While it is important that our Nation’s infrastructure be 
provided at a reasonable cost, an increase in user fees is inevitable. 
We believe that by allowing longer operating contracts, these user 
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fees can be negotiated between the local government and the 
private entity in a manner that minimizes any rate increase. 

Finally, the Committee has' asked about the need to protect 
the taxpayer. This concern should not extend to any requirement 
whatsoever that the grant be repaid, whether on a depreciated basis 
or not. These grants are a sunk investment, and to have any 
repayment at all would only further reduce the funds available to 
state and local governments for infrastructure improvement. If 
they were really meant to be repaid, why weren’t they called loans? 
There should also be no concern about “churning” because the 
transfer of these assets is a competitive process, and almost always 
includes a concession period of a considerable length, such as 20- 
30 years, which prohibit a “resale” without the public entity 
approval. 

H.R. 1907 can be a major step toward improving our 
Nation’s infrastructure. Its effect would be to attract hundred of 
millions of dollars in private capital, at no cost to the federal 
government, to the much needed investment in infrastructure. 
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Mr. Horn. Well, I thank you for that testimony. I think the line 
you have on the last page needs to be reemphasized, where you 
say, in terms of discussion of grants that were made by various 
Federal agencies, “If they were really meant to be repaid, why 
weren^t they called loans?’' I think that says it all. 

Our third and last witness on this panel is John J. Collins, the 
senior vice president for government affairs of the American Truck- 
ing Associations. Welcome. 

Mr. Collins. Thank you very much, Mr. Chairman, In your let- 
ter of invitation, you asked us 11 specific questions about your bill; 
about H.R. 1907. We have provided that as an attachment to our 
written statement. I won't take your time this afternoon to go 
through those, but I would be happy to explore those with you 
afterward. 

The trucking industry employs over 7.8 million people. We move 
about 80 percent of the value of freight around the country, and we 
use a highway system that's the greatest and safest in the world. 
The highway system is really our workplace, and even more so as 
we have new technology to move our trucks safely and effectively 
and also as the manufacturing system in the country demands 
more and more just-in-time delivery, some really tight delivery 
windows. The trucking industry has made a tremendous invest- 
ment in our highway system. We pay taxes at the Federal level of 
about $9 billion a year, and so we're vitally concerned about the 
way that highway system is planned, built, improved, and main- 
tained, 

ATA supports cost-effective, innovative financing concepts to cre- 
ate new highway infrastructure and to improve existing highway 
infrastructure in our country. However, we're opposed to paying 
tolls on existing free facilities. We don't want to rent what we’ve 
already bought. 

We believe tolls are not warranted until rehabilitation, recon- 
struction, or facility capacity increases, and only then if traditional 
sources of financing aren't available. Furthermore, we want to 
make sure that the value added by the toll measures is commensu- 
rate with the toll revenue generated. 

The Federal Aid Highway Program provides right now, generally, 
that if you get Federal highway money, then you can't put tolls on 
the facility that has received the Federal highway funds. We're con- 
cerned that the bill, as written, would allow this current restriction 
to be removed if the asset were transferred. 

We believe some constraint should be provided when a major 
public asset is transferred. Following along your lines earlier today, 
what we've tried to do is draft some specific language, because we 
believe the bill has strong merit and, with some fixes, with some 
minor changes, that this problem could be solved. We’ve offered 
language and it has been coordinated with proponents of the legis- 
lation. I think it has pretty widespread support, and it's attached 
immediately behind my written statement, behind page 4. 

The purpose of the amendment is very simple. What it does is 
it conforms the privatization options in 1907 for roads, tunnels, and 
bridges, to the framework that already exists in the Federal high- 
way law for flexible public-private partnerships. 
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Let me describe to you what that means. What it means is pri- 
vatization could go forward and tolls could be charged when the ef- 
fort increases highway capacity or fixes the facility or when there 
is major reconstruction that needs to be done on roads that aren’t 
on the interstate highway system. 

The amendment would preclude, however, efforts to sell free 
roads and then charge tolls when no improvements are made. 
Again, otherwise highway users would be pa3dng twice for the 
same facility. The amendment would also establish a hierarchy on 
how toll proceeds could be used. 

Fve been talking about regular bread-and-butter roads like Route 
9 in New Jersey, U.S. Route 1, and roads like that. As to interstate 
system roads, which are the roads with the shield on them, 1-95 
and so forth, tolls could be placed on bridges and tunnels under the 
amendment which could be placed on bridges and tunnels that are 
part of the interstate system, but could not be placed on regular 
bread-and-butter highway segments on the interstate system. 

The reason for that is there are some very special needs in the 
interstate system right now. It’s over 20 years old. There are very 
high-cost bridges, like the Woodrow Wilson Bridge here in Wash- 
ington, that, frankly, the Federal Government does not have the 
billions of dollars available to put the money into that facility. 

We need that facility; we need it fixed, and so we recognize that 
a public-private partnership and a blend of toll proceeds and Fed- 
eral aid highway funds are what’s needed to get that bridge fixed 
and fixed in a quick way. However, when it comes to bread-and- 
butter highways, the 40,000 miles of interstate highways around 
the country, the highway users pay $20 billion a year into the Fed- 
eral aid highway trust fund. That’s a dedicated fund, and we think 
that the regular roads can be maintained and improved out of that 
money. 

As I said, our system of highways is the cornerstone in just-in- 
time deliveries, and we’re concerned that without the amendment, 
H.R. 1907 could merely be used as a way to charge people twice 
for a facility they’ve already purchased with their highway taxes. 

Let me give you an example. I live here in the District of Colum- 
bia, and, under the language of H.R. 1907, I’m concerned that the 
cash-strapped District of Columbia could take the 14th Street 
bridge and sell it to investors, and the investors would then put 
tolls on to be able to pay their cost of buying that facility. 

The District would get a windfall, but the highway users would 
be charged twice for the same facility, and the end result would be 
congestion and pollution from the toll booth without any improve- 
ment in the basic highway infrastructure. 

We think that our language, coupled with section 5, would take 
care of the problem of grant repayment. We don’t see a need for 
grant repayment as long as the facility is continued in public use. 

That concludes my statement. I would be happy to answer any 
questions. 

[The prepared statement of Mr. Collins follows:] 
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L INTRODUCTION 

ATA Represents the Trucking Industry 

I am John Collins, Senior Vice President for Government Affairs at the American 
Trucking Associations (ATA), Thank you for this opportunity to testify on the Federal-aid 
Facility Privatization Act of 1995, H.R. 1907. 

ATA is the national trade association of the trucking industry. The ATA federation 
includes affiliated associations in every state and 14 conferences. In aggregate, ATA 
represents every type and class of motor carrier in the country. Combined with ATA’s 
direct membership, we are a federation of over 37,000 trucking companies. 

ATA wishes to thank Chairman Horn and members of the Subcommittee on 
Government Management, Information and Technology for holding this hearing. We 
commend the leadership of this Subcommittee for providing a process for returning power 
and decision-making authority to states and local governments. In your letter of invitation, 
you asked a number of questions about privatization. My answers are attached. 

The trucking industry employ’s 7.8 million people. We generate 80% of the freight 
revenues of this nation while moving freight safely and efficiently on our nation’s highways. 
The highway system of this nation is the greatest and safest in the world. These highways 
are the trucking industry’s office place, and ever more so with the rapid adoption of high 
technology for more efficient operations. The trucking industry has made a tremendous 
investment in the highway system of this country and it is vitally concerned about the way it 
is planned for, built, improved and maintained. 
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The National Highway System 

We believe it is essential that legislation to designate the National Highway System, 
the transportation infrastructure system that will move this country into the 21st century, is 
passed by Congress ver>^ soon. The bill has been pending before a Senate/House Conference 
Committee since late September. Since October 1st, the failure to enact NHS legislation has 
delayed the distribution of over five billion dollars of funds to the states. The trucking 
community is paying approximately eight million dollars a day in taxes for the NHS; we 
now have been paying for it at this rate for over a month while the Conferees deliberate. 

We hope members of this Subcommittee will add your voices to the call for speedy 
resolution of issues and enactment of this vital legislation. 

II. INNOVATIVE FINANCE OPTIONS 


The American Trucking Associations supports cost-effective innovative financing 
concepts to create new highway infrastructure and to improve existing highway infrastructure 
capacity and productivity. However, we oppose placing tolls on existing free facilities - we 
donT want to pay rent on highways that we have already bought. We believe tolls are not 
warranted until rehabilitation, reconstruction or facility capacity increases are needed and 
then only if traditional sources of funding are inadequate and the value added by use of toll 
revenues is commensurate with the toll revenue to be generated. 

The Federal-aid Highway grant program generally provides that roads that have been 
built with Highway Trust Fund monies are free from tolls. We are concerned that the bill as 
written would allow this current restriction to be removed if the asset were transferred. We 
believe some constraints should be provided when a major public asset is conveyed. 


2 



115 


III. PROPOSED CHANGE 

To correct the problem we see, we have offered your staff language to amend Section 
4 of H.R. 1907. The suggested amendment is attached. 

The purpose of this amendment is to conform the privatization options in H.R. 1907 
for roads, tunnels and bridges to the framework that already exists in the Federal highway 
program for flexible public/private partnerships. 

The amendment will allow privatization to go forward and tolls to be charged when 
the effort increases highway capacity and productivity or pays for a major reconstruction 
project on roads that are not part of the Interstate Highway System. The amendment would 
exclude efforts to sell existing free roads and charge tolls when no improvements are made. 
Otherwise, highway users would be paying twice for roads. 

As under current law, as part of a major construction project, tolls could be placed on 
bridges and tunnels that are on the Interstate System of highways, but could not be placed on 
roads that are part of the Interstate System. This, we believe, recognizes the special 
opportunity for innovative financing of high cost bridge and tunnel projects - like the 
Woodrow Wilson Bridge crossing the Potomac. However, improvements to highways on the 
Interstate Highway System should be able to be adequately funded from the twenty billion 
plus dollars per year that highway users pay into the Federal Highway Trust Fund. 

Our nation’s system of highways is the cornerstone of just-in-time freight deliveries 
and provides people with mobility and the choices they need to live, work and play. Without 
this amendment H.R. 1907 could be used simply as a means to charge people again for an 
asset they have already purchased through their highway fuel taxes and registration fees. For 
example, the cash strapped District of Columbia government could sell the 14th Street bridge 
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to investors to raise cash. The investors, under current language of H.R. 1907, could put in 
toll booths to repay their investment. Highway users would see no benefit ~ all they would 
get is congestion and air pollution. Privatization that leads to a proliferation of tolls without 
a corresponding transportation benefit will be a barrier to commerce and the mobility of our 
society. 

Tolls are not needed for routine maintenance of the Federal-aid highway system. 
Highway users already pay over $114 billion a year in Federal, State and local road user 
taxes, according to the American Petroleum Institute, Research Study ^078, "Estimates of 
Annual U.S. Road User Payments Versus Annual Road Expenditure", March 1995. These 
funds can be used to properly maintain the system, provided diversion to non-highway 
projects are eliminated. 

This amendment, coupled with the language in Section 5 of H.R. 1907, ensures that 
road, tunnel and bridge projects that meet these requirements and are privatized do not 
trigger grant repayment provisions. 

IV . CONCLUSION 


With the amendment to Section 4 we have offered, we believe that this legislation has 
merit. However, it could have sweeping impacts on the construction and maintenance of our 
nation’s infrastructure. We applaud you for providing this hearing today and hope that you 
will look for additional opportunities to obtain advice on privatization as your bill moves 
forward . 

Thank you for the opportunity to comment. I would be happy to answer any 
questions. 


4 



117 


PROPOSED AMENDMENT TO H.R.1907 

Section 4 of H.R. 1907 is amended by adding a new subsection: 

1 b). In addition to the above criteria, in the case of a road tunnel or bridge, the 

2 Secretary of Transportation shall approve a request to privatize or transfer the asset 

3 only if the private party agrees to comply with the provisions of subsections (a)(1), 

4 (a)(3) and (a)(8) of 23 U.S.C. 129 that would apply if federal funds and tolls were 

5 used to improve the asset. A road, tunnel, bridge or approach thereto that would not 

6 be eligible for Federal participation under 23 U.S.C. 129(a)(1) is not eligible to be 

7 privatized under this act. 


Enclosure 1 
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ANSWERS FROM THE AMERICAN TRUCKING ASSOCIATIONS 

to the 

SUBCOMMITTEE ON GOVERNMENT MANAGEMENT, 
INFORMATION AND TECHNOLOGY 
of the 

GOVERNMENT REFORM AND OVERSIGHT COMMITTEE 
Questions for November 15, 1995 Testimony 


The Need for Increased Investment 

QUESTION #1: America’s crumbling infrastructure needs major improvements. What 
are the best estimates of experts as to the investment levels required to maintain current 
levels of quality for roads, bridges and other infrastructure categories? 

ANSWER: It is true that America’s stock of transportation infrastructure has suffered over 
the years from neglect: investments in maintenance and improvement of 
highways and bridges have not kept pace with either the natural rate of decay 
any facility suffers or the increased demands placed upon it by commerce and 
the public. 

Regarding the "best estimates of experts", ATA believes there is none better 
than the USDOT. According to the USDOT (in The Status of the Nation’s 
Highways, Bridges and Transit: Conditions and Performance - Report of the 
Secretary of Transportation to the United States Congress; January, 1993, pg 
200 ): 

o About 25 percent of the nations federal-aid highways are in poor to 
mediocre condition. The cost to repair: $212 billion. There are 
approximately 118,000 structurally deficient bridges in the U.S. The 
cost to upgrade: $78 billion. That’s a total of $290 billion in highways 
and bridges alone. This does not factor in inflation which, at 3 percent 
a year, pushes the 1995 cost past $300 billion. Nor does it count any 
other infrastructure needs such as ports. 


QUESTION ^2: What about future levels of investment needed due to changing needs 
(such as shifts in population) and legislative mandates (such as the Clean Water Act)? 

ANSWER: ATA released a study in April, 1995, performed by DRI/McGraw-Hill, 

entitled, U.S. Freight Transportation Forecast ...to 2003. DRI concluded 
that, based on it’s economic and demographic analyses, the total volume of 
freight moved in this country will increase eighteen percent to over 6 billion 
tons. To move the freight: 
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o The total number of over-the-road tractors and trucks (class 6-8) will 
increase 14%. 

o The total number of miles driven will increase by 34 % and total ton 
miles by 32%. 

So, "yes", the economy will place greater demands on our nation’s 
infrastructure. 


QUESTION ^3. How can capital from the private sector be best deployed to assist these 
investment needs (for example, taxes, user fees, privatization)? 

ANSWER: Experience suggests that if there is no state matching revenue, commitment to 
projects may change through the election process, resulting in costly delays. 
The use of tax dollars to create infrastructure banks or revolving loan funds 
will allow states to leverage private capital and help insure sufficient 
government support of projects. Additionally, loan repayments can be 
recycled as seed money for new projects. 

Private sector participation in the provision of public infrastructure can be 
structured to improve the project selection process to maximize the " rate of 
return on investment". Project selection criteria must include adherence to 
cost benefit analysis which includes consideration of the benefits to all users 
including the trucking industry. 

The American Trucking Associations do not support the use of tolls on 
existing Interstate miles except under special circumstances for bridges and 
tunnels. See the ATA proposed amendment, reproduced here: 

b) . In addition to the above criteria, in the case of a road tunnel or 
bridge, the Secretary of Transportation shall approve a request 
to privatize or transfer the asset only if the private party agrees 
to comply with the provisions of 23 U.S.C. 129(a) that would 
apply if federal funds and tolls were used to improve the asset. 

A road, tunnel, or bridge or approach thereto that would not be 
eligible for Federal participation under 23 U.S.C. 129(a) is not 
eligible to be privatized under this act. 

On other highway projects, tolls should only be applied after traditional 
sources of revenue have been exhausted and if the value added to the 
highway’s capacity and safety is proportional to the toll revenue generated. 

Toll revenues that are recycled through state infrastructure banks or revolving 
loan funds should only be used as "seed money" for other highway projects. 


QUESTION 4: As the Federal role in infrastructure is reduced, what steps can 
Congress take to allow others, including States, local governments, and the private 
sector to increase infrastructure investment? 
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ANSWER: ATA supports this Committee’s efforts to provide a process for returning 
power and decision making authority to state and local governments. 

However, Congress must continue to oversee the responsible distribution of 
the Highway Trust Fund. Commercial trucks paid $9. 1 billion in federal fuel 
tax in 1993. We believe that the Federal government should not relinquish its 
authority to use this money wisely to provide a safe and well maintained 
Interstate and National Highway System; this is the sector of the highway 
system serving 75% of commercial truck mileage. 

The Federal Government is in the process of improving State and local 
government's access to private capital markets through more flexible grant 
agreements. ATA supports these innovative financing efforts, with the 
caution that the project selection process should include full consideration of 
the freight industry as established in Intermodal Surface Transportation 
Efficiency Act (ISTEA) and that highway revenues, including tolls, are spent 
on highway direct construction, reconstruction, rehabilitation, repair, 
maintenance and improvements. 

ATA opposes the diversion of highway program funds for non-highway uses. 


Concerns of Users 


QUESTION #5. Many infrastructure assets are natural monopolies. Should Congress 
be concerned about the possibility of increased fees on the users of infrastructure 
assets? 

ANSWER: Congress should be very concerned that cash-strapped state and local 

governments will view tolls, especially on Interstate bridges and mnnels, as a 
revenue stream for non-highway purposes. 

Highway toll revenue should not be used to subsidize other infrastructure 
assets. The distortions in the cost of using highways, including the freight 
costs, could offset the anticipated benefits of private sector participation in 
providing highway services. 

QUESTION # 6: What ways can we ensure that user fees do not increase at an unfairly 
high rate? 

ANSWER: Tolling should only be allowed when more traditional sources of revenue have 
been exhausted, and then only if the value added to the project is proportional 
to the revenue collected. 

It is important to require that toll revenue used as repayment to be recycled 
through an infrastructure bank or revolving loan fund be used for highway 
projects only. 
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QUESTION #7: Is there a tradeoff between lower levels of service and higher rates? 

ANSWER: The trucking industry is currently accepting lower levels of service of the 

highway system as congestion increases without seeing lower rates of federal, 
state, and local fuel and vehicle tax. Tax expenditures for reduced service 
result in higher trucking operating costs. 


Need to Protect the Taxpayer 

QUESTION #8: H.R. 1907 anticipates ending the requirement that grants are repaid. 
What, if any, conditions should the Federal Government impose as this repayment 
requirement is ended? 

ANSWER: We have offered an amendment to address the conditions the Federal 
Government should impose as this repayment requirement is ended. 


QUESTION #9: Should the grants be repaid on a depreciated basis? Grants are defined 
as gifts of money or land for a particular purpose. Should the grants be repaid at all? 


ANSWER: If the intent is to make a grant, defined as a gift of money or land for a 

particular purpose, then the grant should not need to be repaid. However, the 
asset should continue to be used for the original public purpose. 

QUESTION ^10; Does any repayment requirement make privatization less attractive? 

ANSWER: A repayment requirement would make privatization less attractive to the 

grantee and should be weighed against the benefits of such a requirement to 
the grantor. 

QUESTION #11: Should there be some sort of prohibition against "churning" (i.e. 

obtaining a grant and then selling the asset constructed by the grant within a short 

period of time)? 

ANSWER: Yes. First, it would be contrary to the prior use of the public funds and assets 
to have them transferred by grant and then quickly sold, with the proceeds 
used for a purpose unrelated to the original purpose. Second, if the first group 
of investors sold to a second group at a profit and the second group put the 
profit in their base costs, the user would be assessed fees for the costs that did 
nothing to improve the infrastructure. "Churning", therefore, would not 
improve the infrastructure. 
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Mr. Horn. Well, let me ask you a question on that very point. 
Let’s say the District of Columbia could privatize the bridge you 
mentioned on 14th Street. Now, would you prohibit them from 
charging tolls before construction begins, or would you say, as long 
as there’s a firm commitment contractually, they could start in 
charging tolls? It seems to me you have a real problem there of the 
timing, as to when a jurisdiction can put tolls on a bridge that does 
need substantial upgrading. You’ve got to also buildup some cap- 
ital. Granted you might go into the market on that assumption, but 
would you preclude them, and your association preclude them, from 
having the tolls prior to the point of beginning construction? And 
if so, what’s the time period in there? 

Mr. Collins. Mr. Chairman, we would not preclude them. We 
don’t want to get down to that degree of micromanagement. Our 
concern is just to make sure it’s a closed system, that the revenues 
that are generated are plowed back into the system that’s needed. 

According to the Federal Highway Administration, there’s a $290 
billion backlog in highway and bridge needs in the United States, 
so it’s important to keep that a closed system and make sure that 
the money is put back into the system. As far as the timing, it 
would depend on the economics of the particular facility, 

Mr. Horn. And the toll they would charge, either prospectively 
or after the fact, would be based on what base of input of re- 
sources? The original plus what they did or simply what they’ve 
put into it to recoup? 

Mr. Collins. Under the language that’s in the statute that’s in- 
corporated in here, which is in the Federal Highway Act, section 
129, it would say that the proceeds could be used first to pay debt 
retirement, then the reasonable profit for the investors, and then, 
amounts after that could be used for other highway facilities. 

Mr. Horn. And the understanding of what is a reasonable profit 
for the investors, I take it, belongs to the Secretary of Transpor- 
tation? 

Mr. Collins. That’s right. What we would assume is the Sec- 
retary would set general regulations on how this would actually be 
carried out. 

Mr. Horn. OK. I yield 5 minutes to the gentlewoman from New 
York, the ranking minority member. 

Mrs. Maloney. I’m sorry that I missed some of the testimony. 
It’s a very busy day today. But someone gave the example of Grum- 
man trucks that were bought by the city of New York. I would like 
to hear what I missed. 

Mr. Stanley. I had mentioned that during my tenure in the 
1980’s as the FTA Administrator, there were a number of station 
rehabilitation projects in the New York City subway system, one 
that was notably successful at 51st and 3d Avenue, 

The Grumman issue came up. It was a capital asset of the Au- 
thority, as you’re well familiar with. They were removed for a vari- 
ety of reasons. There were initially some proposals from a number 
of companies and private bus operators who wanted to pay the 
Transit Authority after they determined that they were no longer 
going to be in service for them. 

We had a very black-and-white restriction that said to the MTA 
at a point in time when they were very severely restricted in terms 
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of capital resources, ‘Tou cannot accept any payment whatsoever, 
even for someone who wants to take those buses and take them for 
parts, take them for whatever reason, because youVe got to pay us 
back.” 

We came up with a calculation; it was $58 million. Well, with 
that hurdle, initially, to the MTA, it wasn't a viable proposal. 

Mrs. Maloney. So what happened to the buses? What did they 
do with them? 

Mr. Stanley. The buses were idled for years. There was later a 
very complicated negotiation in terms of swapping out what our de- 
preciated grant interest was and trading it for an interest in a vari- 
ety of transit assets, a transaction which was required by this very 
prohibition. We had absolutely no interest in taking a 30-percent 
share in a bus station in Queens, and that’s what happened. But 
we were forced to go through this Kabuki dance of trading it as if 
we had made some kind of an investment. 

The one I will mention, too, that was an arduous process, was 
the rehabilitation of that station — which I think is one of the most 
attractive in the system now — at 51st and 3d, which involved Mort 
Zuckerman at the time, the city, and we were there, having made 
somebody prior to my tenure a grant to help rehabilitate part of 
the track. 

Well, I was there at the negotiations sa3dng, 'Tm sorry, I won’t 
permit you to combine in a public-private partnership to take the 
money’ — it was $8 million that was being offered by the developer, 
who did a terrific job on the station, eventually — “until you pay me 
back an interest I made as an investment in 1981 in the track. I 
need that grant money paid back.” 

It was a very difficult position to take. That transaction got done, 
but what we did in the process. Congresswoman, is go through a 
very ridiculous set of definitions. “OK, I will give up my interest 
in the track and trade it” — to go through, really, a process that the 
city didn’t want, the MTA didn’t want, and it was only the persist- 
ence of the mayor at the time and Mr. Zuckerman that got that 
station done. 

Mrs. Maloney. Who was the mayor then? 

Mr. Stanley. Mayor Koch. 

Mrs. Maloney. Mayor Koch? 

Mr. Stanley. And John Zucotti was the sort of brains behind the 
whole project. It did get done, and today it stands as one of the fin- 
est station rehabilitations. It was done more quickly than any we 
directly funded. 

Mrs. Maloney. How was Mayor Koch able to push through all 
the redtape and make it happen? 

Mr. Stanley. It didn’t get pushed through as much as I would 
like to have seen it get pushed through. The city ended up making 
a contribution and purchasing part of the assets back from us with 
city funds, not Transit Authority funds. But it stands as the type 
of sort of convoluted process that we were forced to go through by 
this very prohibition. 

Mrs, Maloney. So what do you suggest? Do you suggest there 
be no strings attached, that if you sell a Federal asset that was 
built with grant money, that you should not have to pay anything 
back to the Federal treasury? 
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Mr. Stanley. I think that requirement — I mentioned earlier, the 
best way I can sum it up, as having signed thousands of these 
grants and turned down rehabilitations of stations in Pittsburgh 
and in Cleveland, cities that were in desperate need of this. I never 
anticipated, if these were to be loans, we should have called them 
loans at the time. 

Mrs. Maloney. Do you agree, Mr. Holdsworth? 

Mr. Holdsworth. Yes, I do. 

Mrs. Maloney. Do you, Mr. Collins? 

Mr. Collins. I thii^ that there are needs for restrictions when 
it comes to highways for two reasons. I can’t speak to the other 
kinds of assets, but when it comes to highways, the first thing that 
you have is the people who are being charged are probably not the 
people who were there voting. In a transit system or in a 
wastewater system, you have the people who are being charged are 
also the people who are the voters. But with an interstate highway 
system, the people I represent — who are UPS, bring packages from 
one end of the country to the other — they need, frankly. Federal 
oversight to make sure that the use of the highway is maintained 
and the price that’s charged is under the existing Federal rules. 

The second thing is interstate commerce. We all want, or there’s 
a general push toward federalism, toward more responsibility to 
the States, but the Constitution spoke of interstate commerce as 
one of the major needs, or one of the major focuses, of the Federal 
Government, and that interstate commerce — or the vehicles, the 
tourists, travelers, and trucks going across interstate highways — is 
a need for some special rules. 

Mrs. Maloney. Well, if there was ever an interstate responsibil- 
ity, it’s probably water. I mean if we pollute our water in one State, 
it flows to another State. It really is intertwined. 

Mr. Stanley. I don’t think anybody here or on any of the pre- 
vious panels is advocating any change in terms of safety standards, 
regulatory requirements. In the projects and processes we’ve been 
involved in, those are to be maintained and not altered at all. 

It really is — the idea that was embodied in all of these grants 
proceeds — and we talked about a couple of airports earlier, one in 
New York State, which was frustrated that — I hope the subsequent 
panel discusses — is in Albany, in which there was a consensus of 
the country, the airport authority, and county executive. That 
transaction, which made imminent sense, was prohibited by this 
grant payback provision in large part. 

You’ve had agencies like mine wanting to give that ability to re- 
habilitate those assets with other capital sources, and we’ve been 
standing there, saying, “I’m sorry, you’ve got to pay me back.” I 
think that restriction makes no common public policy sense I know 
of. 

Mrs. Maloney. It certainly should have a waiver. The Grumman 
bus example is an extreme example. 

Mr. Stanley. Those buses were parked on the lower side of Man- 
hattan for 2 years. I had offers from a variety of parts manufactur- 
ers, operators, other cities that had successfully maintained and re- 
paired those facilities, and I couldn’t let the transactions go for- 
ward without putting my hand out and saying, “I need $57 mil- 
lion.” 
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And this is at the same time in the Reagan administration when 
the other hearing that we would have the next day, we were ex- 
plaining that we were cutting the capital budget. So it just made 
no sense in terms of a signal to local and municipal officials. It 
makes no sense today. 

Mrs. Maloney. All right. Now, Mr. Collins, I would just like to 
comment on your testimony. I came in at the end, but it was very 
thoughtful, and you had some amendments and recommendations 
that seem very thoughtful. Your example suggests that it is inher- 
ent in major Federal aid projects that special legislative provisions 
should be included for these programs, and maybe in all areas, not 
just roads. 

This indicates that a much more complex measure than the 
present bill may be required. Could you comment further? You 
don’t see other requirements, say, in other areas, besides roads? 
Like you gave the example of roads having a Federal commitment 
or a public commitment to maintain them, pay back, et cetera. 

Mr. Collins. It’s the roads that are our major focus, because 
those are the ones that connect one locality to another locality. 
Maybe there are analogies in some of the other areas, but, you 
know, for captive water systems. 

Mrs. Maloney. Water flows from one locality to another. The 
safety standards at one airport impact on the safety standards in 
another. I mean we are a Federal Government. 

Mr. Collins. But what I understood from the earlier speakers, 
they were talking about like a drinking water distribution system, 
which would have a certain finite area. So it’s not the rivers. It’s 
not the water in the rivers. It’s the water that’s flowing in a fee 
system, a drinking water distribution system or sewer collection 
system. Those people don’t move. It's not a new rater-payer coming 
in every instant and leaving at the other end, the way the high- 
ways are. 

Mrs. Maloney. But water moves. 

Mr. Collins. Yes. 

Mrs. Maloney. If the water isn’t treated well in one locality, it 
can seep and flow to another locality. 

Mr. ColLins. Yes. 

Mrs. Maloney. Thank you for testifying. 

Mr. Horn. Let me ask you closing questions here. Obviously, Mr, 
Stanley, you heard Mr. Collins’ comments. 

Mr. Stanley. Yes. 

Mr. Horn. Do you agree with some of them? Or where do you 
agree and disagree with his comments. 

Mr. Stanley. I agree with his comments, and I’m familiar with 
the amendment attached to his testimony, and we are in complete 
concurrence with that as applied to surface transportation and 
roads and bridges. 

I do think there are going to be — and, as an example, it was 
mentioned earlier, the Woodrow Wilson Bridge. We have made a 
ppposal to Federal Highways and the States of Maryland, Vir- 
ginia, and the District of Columbia, specifically as a public-private 
partnership for that facility. 

I think I can confidently predict, and there has been legislation 
in the Senate, that is a project in which this type of solution is the 
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only one that’s going to get it accomplished. That’s the type of ex- 
ceptional facility that needs the type of public-private partnership 
we talked about. I would predict that you’re going to see those ju- 
risdictions in Congress very soon, requesting legislative authority 
to do it on that facility. 

There are hundreds of examples of projects, ranging from the 
bridges in New York State, which are in dire condition, and, I 
think, the Woodrow Wilson Bridge, which is the only one the Fed- 
eral Government still owns. It is a perfect working example that 
every Member of Congress is familiar with, that, even from a safety 
standpoint, this has to be allowed very, very soon. Otherwise, we 
are facing a very severe safety problem on that facility. 

That’s multiplied in a number of States, particularly in the 
Northeast, where I’m from, on bridges and in terms of compliance 
with the very standards that Congresswoman Maloney raised on 
the environmental side, to achieve that compliance, these addi- 
tional capital resources are necessary, and we are standing willing 
and able to make that investment. 

Mr. Horn. Let me ask you, Mr. Collins, You’ve got, let’s say, 
three lanes in one direction of an interstate highway, but the traffic 
volume builds ups. There’s a lot of truck traffic. You want to add 
an extra lane. You’ve got a choice of the fast lane, or you’ve got a 
choice of one on the right side near the shoulder. 

Let’s say you add one on the right side — or let’s say you add the 
fast lane. Are you going to charge for the use of all those lanes to 
include the cost of the fast lane? And if a little lady from Pasa- 
dena — as we use the example — wearing tennis shoes and having 
her 1941 Ford, says, “I promise never to go in the fast lane, I sim- 
ply want to go in the rest of it that was already built.” Does she 
have to go through that toll booth and pay for that fast lane for 
the hot shots, the trucks and everybody else? How about it? 

Mr. Collins. I think whatever would be set up would have to be 
something that would be simple to administer. What we’re seeing 
is, around the country, differential tolls that charge different tolls 
at different times of the day. And, in some areas, commuters get 
a price break by being able to buy coupons, you know, across the 
George Washington Bridge across Manhattan. 

So I think there are differential tolls out there, but because vehi- 
cles in one lane flow into the other, if you’re decreasing the conges- 
tion for one vehicle, you’re really decreasing it for everyone. So I 
would say that everybody should be sharing in the benefit if, in 
fact, there is increased capacity being added to this system. 

Mr. Stanley. I would just like to add, in several weeks, we’re in- 
volved in a project in California called State Route 91, in which the 
example you just described is exactly what we have been working 
on for 4 years. There will be a 100 percent automated lane for toll 
payers, 

Mr, Horn. This is the east-west highway going from Los Angeles 
to Riverside? 

Mr. Stanley. This is the highway, Riverside in Orange County, 
a 10-mile stretch. 

Mr. Horn. You’re doing it in Orange County, not L.A.? 

Mr, Stanley. No, but we’re looking to expand the concept. But 
that will open before the end of this year with this differential pric- 
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ing. The applicability of that with the choice of the free lanes, ev- 
erybody is going to end up benefiting, because there will be time- 
saving all around. It was done with no State or Federal funds in- 
volved, and we hope that that will be an example that I know is 
applicable in highly congested corridors in other parts of the coun- 
try. 

Mr. Horn. Absolutely right. It's about as congested as any cor- 
ridor in America. Even though the Glenn Anderson Freeway has 
opened it up in Los Angeles County, in that Orange County seg- 
ment, they're correct. 

Mr, Holdsworth. Congestion is our friend in these projects, 

Mr. Horn. Yes, that's right. You promote congestion. Well, any 
other questions from the minority? We thank you all for coming. 
I happen to have the Alameda Corridor in my district, Mr. 
Holdsworth. 

Mr. Holdsworth. We're well aware of that, sir, 

Mr, Horn. We wish you well. 

Mr, Holdsworth. Thank you very much. We're hoping that that 
goes ahead full speed, since we’re the engineer. 

Mr. Horn. Now, to my knowledge, there's no Federal money in 
there at this point. There's a little bit. 

Mr. Holdsworth. Correct. 

Mr. Horn. But no preexisting infrastructure that you can make 
use of. You're simply paralleling Alameda Street. 

Mr. Holdsworth. Yes, sir. 

Mr. Horn. That goes from downtown Los Angeles to the Port of 
L.A. and the Port of Long Beach. 

Mr. Holdsworth. Correct, but we're looking for Federal assist- 
ance on that project. 

Mr. Horn. I have made that point to a lot of people. 

Mr. Holdsworth. We wish you well in that endeavor. 

Mr. Horn. We have bipartisan support on that from the sub- 
committee to the full committee to the leadership of the House and 
have had it in previous Congresses. What we don't completely have 
is the clarification of State highway trust funds being used on the 
overpasses and which ones we can use those on. We have, as you 
know, heavy truck passage on the Long Beach Freeway. 

Mr. Holdsworth. Well, at another opportunity, I would love to 
talk to you about that. It’s a real critical project. 

Mr. Horn. Next time you’re in town, let me know. 

Mr. Holdsworth. I will, sir. 

Mr. Horn. OK. Thanks a lot to all of you. 

Mr. Stanley. Thank you. 

Mr, Horn. I appreciate it. Very good testimony. I appreciate your 
addition there, Mr, Collins on the Q&A. 

Mr. Collins. Thank you, sir. 

Mr. Horn. That's helpful. 

We're down to panel V, and we have Mr. Butler and Mr. Yodice. 

[Witnesses sworn.] 

Mr. Horn. Both affirmed. We're going to start with Mr. Viggo 
Butler, the president of Airport Group International, Inc,; You 
should have some very intriguing testimony, as I remember. Wel- 
come again. 
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STATEMENTS OF VIGGO BUTLER, PRESIDENT, AIRPORT 

GROUP INTERNATIONAL, INC.; AND JOHN YODICE, GENERAL 

COUNSEL, AIRPORT OWNERS AND PILOTS ASSOCIATION 

Mr. Butler. Thank you. At this point in the hearing, a number 
of the songs I was going to sing have already been sung, so I will 
avoid repeating the statements that I concur with that have been 
previously made. 

If I appear and act a little bit tired, I just returned from China, 
where I was busily trying to figure out how to spend American cap- 
ital on their infrastructure. 

We are trying to do that in Australia, New Zealand, Mexico, Ar- 
gentina, Germany, Britain, and a number of other countries. We 
are very active in taking our capital overseas to develop their air- 
ports and would love to have a chance to do that here. It would be 
a lot easier on my body clock. 

We are a 65-year-old company that started out building airports 
privately in the United States. We built the Burbank Airport pri- 
vately in 1929. Until recently, we were a wholly-owned subsidiary 
of Lockheed. 

Now we are 50 percent owned by Lockheed-Martin and 50 per- 
cent owned by Soros Capital. The puipose of that change in owner- 
ship was to create capital to invest in infrastructure. So we have 
the funds to invest, are willing to invest, and ready to invest in the 
infrastructure of airports in the United States. 

Much of this debate and discussion centers around changing a 
process; changing things that have been comfortable in the past. In 
our particular case, in airports, the greatest fear that is discussed 
is that of cost. 

If this hearing was held under a situation where the telephone 
company was owned by the Government, and we were talking 
about selling it off, this room would be full of people saying, “It will 
raise our costs. There’s no way we should do this. Somehow the pri- 
vate sector will gouge us.” Yet, we have a private phone company 
that is the cheapest system in the world. 

If we were talking about privitizing the airline industry, had it 
been Government-owned in this country, the same conversation 
would ensue. The room would be full of people saying, “It costs too 
much. Ticket prices will go out of sight.” But we have a private sys- 
tem that’s the cheapest in the world. 

So my view is, why isn’t that same thought process applicable to 
the airport business? The airport business is an assemblage of indi- 
vidually-owned airports. It has no consolidation whatsoever. It has 
no centralized purchasing, no centralized accounting, none of the 
centralized anything that any other business system has, whether 
it’s Wal-Mart or the phone company or an5d;hing else. 

It is a very inefficient system of management of facilities, all lo- 
cally operated, and, with private sector involvement, we believe 
costs would go down dramatically in how they were operated. 

Where private sector involvement in airports is extinct, either 
through contract management or through overseas private develop- 
ment, the costs are the lowest in their regions. There is no example 
of the cost being higher where the private sector is involved. So we 
believe that we can prove and demonstrate that cost is not an issue 
in operating facilities privately. 
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Additionally, the private sector can increase revenues and pro- 
vide more services to the customer, both the airlines and the indi- 
vidual passengers. I think our competitor, BAA, has shown that at 
Heathrow with the additional services and comfort to the pas- 
sengers that theyVe provided. 

Our facility in Toronto, Canada, is a great example in North 
America of how private sector investment can create a new, mod- 
em, large facility quickly and cheaply and do it in a design that 
is effective for the passenger. 

The biggest issue before us in this session is creating a vehicle 
that allows the investment capital that is available to be put to 
work in the infrastructure development of this country — whether 
it's wastewater, or roads, or in our particular case, airports. 

Allowing the private sector to act quickly to respond to market 
needs, to add new terminal facilities where they are needed, to add 
new runway capacity where it is needed, and to convert military 
facilities to civilian use quickly and effectively, is something that 
we desperately need. 

The demands for money for the air transit system are enormous. 
This year’s aid bill is reduced. Aid will probably continue to be re- 
duced. The airline industry is the most heavily taxed consumer 
product in the United States, in my opinion, and there is debate 
regarding increasing their taxes again. 

It is a system that has gone awry, but in my view, can be cor- 
rected by allowing some private sector involvement. The private 
sector is ready, willing, and able to do that, has the money, has the 
expertise, has the long experience, and we think this bill starts the 
motion to do that, and it’s time this motion be begun in this coun- 
try to allow us to act, because if we don’t do it now, things will only 
get worse. 

That’s my summation. You can read my statement at your lei- 
sure. It just fills in the blanks. 

[The prepared statement of Mr. Butler follows:] 
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Thank you Chairman Horn, and members of the Subcommittee, for the opportunity 
to testify today regarding H.R. 1907, the Federal-aid Facility Privatization Act of 1995. My 
name is Viggo Butler, and I am the President of Airport Group International, Inc.. Airport Group 
International, formerly called Lockheed Air Terminal, Inc., is jointly owned by Lockheed Martin 
Corp. and Soros Capital L.P.. Airport Group International has been managing, developing and 
operating airports for over 65 years, contributing to the economic growth of many communities 
across the country. To note just one example, Airport Group International has privately operated 
Burbank-Glendale-Pasadena Airport since 1929. 


A. PRIVATIZATION: A SOLUTION TO AMERICA'S INFRASTRUCTURE NEEDS 


the World 


For years, the governments of both developed and developing countries around the 
world have relied on the private sector to finance, develop and operate infrastructure assets. 
Today, private sector involvement in implementing innovative approaches to infrastructure 
management continues to grow internationally. For example, in Mexico alone, thousands of 
kilometers of toll roads are being privately built, and significant port projects are being sold to 
private concerns. In Britain, most of the major airports - including Heathrow and Gatwick - are 
now privately operated. 

Airport Group International now maintains 20 operations around the world - from 
Guam to Turkmenistan, and governments from Australia to Eastern Europe are at various stages 
of development of airport privatization projects. In Toronto, Canada, in the early i990s we 
developed the $550 million Trillium 3 terminal at Pearson International airport en tirely with 
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priv'ate_funds, retained a partial ownership interest in the facility, and we are operating the 
terminal under a 40 year lease with the government. The success of the Trillium 3 project 
demonstrates how private initiative and ingenuity can provide needed infrastructure capacity, 
without further burdening the taxpayers. And, in October. 1995, the Jordan Civil Aviation 
Authority, in the first major joint Israel-Jordanian venture since the signing of the recent peace 
accord, awarded a contract to conduct a feasibility study for a proposed new international airport 
to a Lockheed Martin Corp. team which includes Airport Group International. 

Unfortunately, Federal policies have prevented a parallel rise in domestic 
opportunities for public-private partnerships. This has forced many American companies, such 
as Airport Group International, to pursue privatization projects abroad — driving U.S. capital and 
expertise out of the country. Thus, most of our opportunities in the foreseeable future will be 
abroad, unless Federal policies change. 


State and local governments are increasingly recognizing the benefits of private 
management and capital investment in the delivery of basic services to their constituents and in 
the funding and operation of infrastructure assets. As the Wall Street Journal recently reported, 
the percentage of local governments contracting out various services, such as janitorial services, 
solid waste collection, street maintenance, and data processing has risen dramatically since 1987. 
Academic studies show that these privatization efforts typically reduce costs by approximately 


10% to 20%. 


These successful public-private partnerships have lead a number of forward-thinking 
state and local officials to consider aggressively the role the private sector can play in the 
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financing and operation of infrastructure facilities to meet their constituents' needs. Mayor 
Stephen Goldsmith of Indianapolis has already cut more than $100 million from the municipal 
budget by privatizing city infrastructure assets, and by permitting the private sector to bid against 
the city government for municipal contracts. And, Mayor Roy Bernard! of Syracuse is moving 
forward with his plans to consider the privatization of the City-owned Hancock airport. In 
addition, several Governors, including Gov. George Pataki (NY), Gov. Christine Whitman (NJ), 
Gov. William Weld (MA), Gov. Pete Wilson (CA), and Gov. Frank Keating (OK), are actively 
seeking to increase the opportunities for public-private partnerships in their states. 

These leaders’ interest in public-private partnerships is driven by three important 
factors. First, the demand for domestic infrastructure investment far outstrips available public 
resources. According to a new U.S. Department of Transportation report. Federal, state and local 
governments must spend $15. 1 billion a year more than current levels just to maintain the existing 
national highway and bridge system. To improve the system would require an additional $36.6 
billion a year in spending over a 20-year period. And, the U.S. Environmental Protection Agency 
estimates that local governments require $127 billion Just to undertake the modifications required 
by the Clean Water Act. At the same time, the much-needed effort to balance the Federal budget 
will constrict the availability of Federal funds for infrastructure investment. Public-private 
partnerships can replace government debt or equity with private capital, at no expense to the 
government itself. Privatization, therefore, provides a public owner the means to continue 
existing operations of infrastructure projects and develop new ones, regardless of the availability 
of Federal, state and local funds. 
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Second, the private sector, responding to market forces, best allocates infrastructure 
resources. For example, most public airport authorities do not respond to the market; they 
re.spond to civic desires. An airport may, therefore, be located in the wrong place altogether 
where there is little demand - while another more logical location has no facility. Or, one airport 
may be overbuilt, while another is underbuilt. The private sector w'ould respond quickly to such 
inefficiencies. 

Third, all infrastructure users will benefit from the increased efficiency and cost 
savings created by the private sector. Private firms, with their own money on the line, are going 
to find the best deal and get it done quicker, both to save financing time and to secure the revenue 
the project is intended to produce. Introducing this market incentive to the delivery of 
infrastructure facilities will improve the quality of these assets, and therefore contribute to the 
economic development of the area. 

During this period of increased global competition and decreased Federal resources 
for infrastructure projects, state and local officials must have the discretion to pursue these 
innovative public-private partnerships. However, current Federal policy discourages the 
privatization of infrastructure assets, depriving local governments of the full range of development 
and management options. 
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B. H.R. 1907: THE FEDERAL-AID FACILITY PRIVATIZATION ACT OF 1995 

Inrrp iTi pntal Rpgnlafnry Ri^fnrm tn Rnrniiragp Piihlic-PrivatP! Partnerships 

Airport Group International strongly supports H.R. 1907, the Federal-aid Facility 
Privatization Act of 1995, as an incremental reform measure which removes the primary 
regulatory barrier to the privatization of state and local infrastructure assets. 

Prior to 1992, Federal policy -- known as the "Common Rule" - required state and 
local governments to fully reimburse tlie Federal government for all grants received for a Federal- 
aid infrastructure asset upon the transfer of that facility to the private sector. This 100% 
repayment requirement was a prohibitive economic disincentive to privatization transactions. To 
address this disincentive, and "promote private investment in local infrastructure," President Bush 
issued Executive Order 12803, which liberalized the 100% repayment requirement by permitting 
repayment of the depreciated value of Federal grants received. 

Notwithstanding the articulated purpose of Executive Order 12803, the modified 
repayment requirement continues to be a significant disincentive to the use by state and local 
governments of privatization as a tool to attract more capital for, and improve the management 
of, infrastructure facilities. Despite the strong interest of many local and state officials in using 
privatization in appropriate cases, as demonstrated by the surge in privatization of government 
services, to which I alluded earlier, privatization of Federal-aid infrastructure assets has been 
almost nonexistent. In fact, the first and only completed privatization transaction of any type 
pursuant to Executive Order 12803 was the 1995 sale of a $7 million wastewater treatment plant 
in Franklin. Ohio. It was a facility with fully depreciated Federal grants, obviating the need for 
any grant repayment, I also understand that the City of Wilmington, Delaware, has just selected 
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a partnership led by Wheelabrator Technologies, Inc. to buy the city’s $53 million wastewater 
treatment plant, but the deal faces several legal and regulatory hurdles before it is formally 
completed, 

H.R. 1907 repeals this regulatory barrier to privatization by permitting state and 
local governments to privatize Federal-aid facilities without repayment of Federal grants, provided 
the private entity is bound by contract or law to operate the facility for the purpose for which 
Federal aid was given and to abide by Federal grant assurances. This modest regulatory reform 
will ensure state and local leaders the flexibility to undertake privatization programs, while 
protecting the Federal government's legitimate interests, and, most importantly, the interests of 
transportation users. 

H.R. 1907 deletes a regulatory barrier to the privatization of all Federal-aid 
facilities, while explicitly protecting the users of facilities which are sold or leased to a private 
party. In the context of airport privatization, we believe that the sale of a U.S. airport in the 
foreseeable future is highly unlikely, and not generally necessary to achieve the primary benefits 
of public-private partnerships. Instead, long-term lease arrangements will permit state and local 
governments to obtain the capital and expertise of the private sector. 

Regardless of the form of privatization, H.R. 1907 explicitly ensures that a 
privatized airport facility will continue to operate as originally intended. Specifically, H.R. 1907. 
as introduced, requires the state or local entity seeking to privatize an airport to demonstrate that 
a market mechanism, legally enforceable agreement, or regulatory mechanism will ensure that the 
infrastructure asset continues to be used for its original authorized purpose until no longer needed 
.Mrport Group lutemaiioual, luc • P^ge 7 
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for that purpose. In addition, I understand that the Aircraft Owners and Pilots Association 
("AOPA") has suggested that the bill be amended to grant the Secretary of Transportation the sole 
authority to determine when an airport facility is no longer needed by a community. AOPA has 
also suggested additional language which explicitly requires that privatized airport facilities 
"continue to be available for public use on reasonable conditions and without unjust 
discrimination,” grants the Secretary of Transportation the authority to enforce this provision in 
Federal court, and permits the public to petition the Secretary to investigate possible violations 
of this additional mandate. Airport Group International believes that these suggested amendments 
strengthen H.R, 1907, and encourages the sponsors of H.R. 1907 to consider adding these changes 
during markup of the measure. 

By encouraging the privatization of state and local infrastructure assets, H.R. 1907 
will reduce the demand for Federal grant assistance, and generate additional Federal, stale and 
local tax revenues. 

• Creates Trust Fund Savings 

I commend each of you for undertaking to balance the Federal budget, but 1 think 
we can all agree that the resulting spending cuts will dramatically increase the pressure on the 
transportation trust funds as the primary source of infrastructure investment. Private infrastructure 
development and management companies, like Airport Group International, can help alleviate this 
pressure by creating savings in the transportation trust funds. For example, the private 
operation of infrastructure assets will ensure that only fiscally justifiable capital improvements are 
undertaken, avoiding the "gold plating" which has plagued public capital improvement projects 
Airport Group [nteraational, Inc • Page 8 
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such as Denver International Airport. Properly managing improvement projects directly results 
in trust fund .savings, since the trust funds typically provide 80%, or more, of the funding required 
for these projects. 

• Generates Tax Revenues 

The privatization transactions which H.R. 1907 will permit will increase Federal 
and local tax revenues in three significant ways. First, the income of a privatized infrastructure 
facility is taxable income for the owner/operator, thereby increasing Federal corporate tax 
revenues. Second, svhile public infrastructure owners may finance new facilities and 
improvements with tax-exempt municipal bonds, private owners/operators seeking to finance 
improvements must rely largely on taxable bond financing. This shift to taxable bonds will 
increase Federal and state income tax revenues. Third, privatization of infrastructure assets 
increases the property tax base by placing public facilities into private hands. 

C. WE MUST WORK TO IMPROVE OUR INFRASTRUCTURE FACILITIES 

In conclusion, the explosion of international privatization programs demonstrates 
that public-private partnerships can provide innovative solutions to domestic infrastructure needs. 
With your leadership, Chairman Horn, passage of H.R. 1907 will enhance the ability of state and 
local officials to meet the daunting challenges they face in preserving and expanding our vital 
infrastructure. 

Again, I very much appreciate the opportunity to appear before you, and I will be 
happy to answer any questions you may have. 


.\irport Group International, Inc • Page 9 
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Mr. Horn. Yes, I have. Well, it’s very well said. Mr. Yodice, 

Mr. Yodice. Thank you, Mr. Chairman, and members of the sub- 
committee. With your permission, I would like to submit my writ- 
ten statement for the record, 

Mr. Horn. Sure. 

Mr. Yodice. And then just take the opportunity to summarize it. 
Fm general counsel of AOPA Legislative Action, and Fm here rep- 
resenting the general aviation users of the airports. 

Mr. Horn. I think you had better spell out AOPA for the record. 

Mr. Yodice. That’s Aircraft Owners and Pilots Association. 

Mr. Horn. A very active group. 

Mr. Yodice. Thank you, sir. 

Mr, Horn, I sit on Transportation and Infrastructure and did sit 
on the Aviation Subcommittee for the last Congress. 

Mr. Yodice. Those are kind remarks, 

Mr. Horn. Yes. 

Mr. Yodice. So, essentially, we’re here representing the general 
aviation users of airports that will be affected by this legislation. 
By our estimate, there are probably 2,400 federally-aided airports 
owned by State and local government entities, and they include all 
of the major airports of this country, and probably those 2,400 are 
the most important airports in our national airports system plan. 

I think it’s important to note that general aviation uses all of 
them and, perhaps, to provide a contrast. The scheduled airlines 
have service at approximately 400 of those airports. And even that, 
I think, may be a little bit misleading, because there are just 25 
or 50 airports at which the air carriers predominate, and it’s gen- 
eral aviation which is either the predominant or exclusive user at 
all of the other airports. 

It’s hard to arrive at statistics except where we have control tow- 
ers. There are 700 airports with control towers, which are the 
busier airports. By our computation, general aviation accounts for 
59 percent of the operations at the control-towered airports, and so 
it’s not hard to imagine that they account for a heck of a lot more 
than 59 percent at the totality of the airports. 

Mr. Horn. I think Long Beach, CA, is an example. When I 
moved there in 1970, it had the second most used airport in Amer- 
ica, only behind O’Hare in Chicago. Now, they only had three com- 
mercial flights a day; all the rest was general aviation, which was 
half a million takeoffs and landings a year. 

Mr. Yodice. A very good example, Mr. Chairman. So general 
aviation has a very important interest in preserving access to these 
airports on fair and reasonable terms and without unjust discrimi- 
nation. Now, right now, this interest is protected by the Federal 
Government, principally through the Federal Airport Aid programs. 

You’ve heard about assurances as a condition to receiving Fed- 
eral airport aid. The airport sponsor must provide certain promises 
to the Federal Government, and, among those promises is the one 
that I just cited to you, that the airport will be available on fair 
and reasonable terms and without unjust discrimination. 

The Federal Government, through the Department of Transpor- 
tation and the Federal Aviation Administration has structured pro- 
cedures where these kinds of matters can be complained and liti- 
gated and assurances can be made that the promise is being ob- 
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served. We’re not sure what will happen to these protections if the 
airports are privatized under this bill. 

WeVe been studying the bill very carefully, but we’re not yet sat- 
isfied that we understand all of its ramifications. We do believe 
that it will have a serious and significant effect on the whole na- 
tional airport system and on general aviation, and we suggest we 
really need more time to continue to study the bill and to under- 
stand better its ramification. 

We also need more time, principally because the Federal Govern- 
ment right now is developing a policy on airport rates and charges. 
Perhaps some earlier witness may have mentioned that to you. 
This was pursuant to your legislation. DOT came out with an in- 
terim policy and solicited comments. 

As a result of those comments, they proposed changes to that pol- 
icy and again solicited comments, and those comments were due 
about a week or so ago. There were many comments by airports, 
as well as by DOT. I think it’s important to see the final result of 
that airport policy and evaluate this bill in light of that policy, be- 
cause it affects the very same airports and many of the same issues 
that are addressed in this bill. 

So our position here today is not necessarily in opposition to the 
bill, but rather to suggest to you that the bill is premature and 
that we would prefer not to see it go forward in this session of Con- 
gress, but to give us the opportunity for additional consideration of 
the bill in light of the new Federal airport policy which will eventu- 
ate probably early next year. 

In conclusion, let me also say this. The proponents of this bill 
have been very forthcoming and willing to address the concerns of 
general aviation. They’ve met with us; they’ve worked with us, and 
I want to acknowledge that. 

I particularly want to say that also we will continue to work with 
them to see if we can find some common ground, common ground 
that would address the concerns of general aviation and, at the 
same time, achieve the objectives, the very worthwhile objectives of 
the bill. 

I think if you’ll read Mr. Butler’s testimony, as I think you’ve al- 
ready indicated you have, you will see that we have already come 
together on some proposed changes which we think the legislation 
warrants in terms of our consideration for general aviation. 

Thank you for the opportunity to appear here today, and I would 
be happy to try to respond to any questions. 

[The prepared statement of Mr. Yodice follows:] 
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IBS TiMO NV ON H.R. 1 ‘>07. 

I.H1 'I\!d>i,iIiAL-An)._LACILiTY.J^RJ.\ ACT or 


Me. C'liainnan and Membf-rs of the SuhcoiniiiittjM-: 

My name- is John S. Yodic(\ and 1 an) (jeneial Coiins(d of AOPA 
!,eg)siati\'- \ction. We ar)p['f'ciate^ th(‘ oppor'tiiiuty t(> p!-es<’nt our views on 
iTR. I'dC. th^ ' f • -derai -aid f'acility !h‘iv:itizati<iii \ct cf 0^5.' 

STATRMLN'r OT I\(i:Ri:si 

AORA lo'gislati ve Action is a non[)r(Y'it oreani/atioii fot’tiK'd to foster and 
|;roniot(' yaaiei-al a\'iation in the United Slates. Then are rnoia- tlian ;).5(). ()()() 
g^aieral aviation pilots nationwide who contribute' to our economy by using 
gf'iK-ral aviation airci*aft to fulfill thf'ir business and p<‘i-sonai f ransportxition 
needs, (jonoral a\ iation pilots operate at all of tiu' ruito' than 2400 aiipjorts 
financed in wliolo or in [)ai't i')y the Fedeiad Covo'rn iiient . said tiiereforo have 
an interest in T‘gislat;<iM tliat might aff('ct tba se an ports. VP' piamujtc' genera! 
a^■iation for tlie fieaK-fit of all citizens ttireuyii i( >gisiati\-e and otlier activitios 
at all li'Vt is and brandies of go\'(a'n nient. 


COMM UNF 

We a{.gireciate Congiess' efff;rts to address tlie lU'i'ds of the nation's 
inf I’asli'ucture. Additionaily . we a|)i)reciate the attempts of the propone'nts of 
this bill to adcifoss the needs of the aviation coinmunity. Wo particnlariy 
ap'prociato tlioir- willingnoss to work witii us during consideration of tliis 
ji gislcttion. We are coiicei'iied. iiowevr'i'. tliat this legislatun* may not be an 
api>repiiat' ■ \( lucle to .iddis'ss thes<' noeds tor se\(‘!al reasons, f irst. 



143 


c<)n.s-id(^ration of this topic at this tiine is prematiiro. Socond, airports may not 
be a candidate h)r inclusion in this legislation even if other parts of our 
nation's Infrastructure do r(H|Uire new measures to fund their upkeep because 
of unique funding mechanisms available to airports. Third, w(^ arr* concerned 
that privatisation of airports migiit ra^sult in unreasonable incri'ases in ff^-s to 
general aviation users. 


Premature Co nsid er atic jn Bill 

W<^' feel this legislation is [ireiiiature for two ri'a.sons. First, this Bill is 
being considered at a time when the Department of Transportation and the 
f-'ederal Aviation Administration have underway the dex^elopment of a policy on 
airport rates and charges, as well as rulemaking on procedures for formal 
complaints against airportrs. Both of tiiese issues relati* to the subject matter 
of this legislation and ai'e being reviewed and impliMiiented by government 
bodit's who hav'e the collective (expertise on this subject matter. Thert' lias 
already been substantial time spiait in ironing out these issues before 
DOT/f'AA- including inputs by all of the parties in responsi' to the solicitations 
of comments. This legislation may negate thf^ considered resolutions of these 
i ssues b y D<') 1 / F .A A . 

The second leasori i:onsideration of ttiis Bill is prematur'^ at this tinu' is 
!)ased on thi^ major impact to our national systisn of airp:)oi'ts that this 
legislation could havtc Whih^ it is a seemingly simple Bill, our initial analysis 
indicati's it c{)uld have com i)licated eff(^cts thr()iighout tlu' system, offects that 
could have a potentially damaging influence on general aviation’s access to 
thesf' airports. Wo continuo to study the Bill to betti'r understand the 
effects, but more study is nf^edc’d. 
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Airijnrts Sl;i' >ii|ci not ^'><■^J.llcLudod io Jhe Jjifr^ Assets Addressed in 

Tills !.« ■gisiatit^n 

Wo aro v-oncorru-d tliat airports inay ho loss apprn])riat<’ tor privatization 
than othor catojMirios of inf rastructuis' asst^ts. Sovoial iiK^chaTiisnis caiiitributo 
to tln' oLirront pofontja! sourct^s for funding tln' nation's air],)(>r-t 
infrastructuro ttiat iiiay distingiiisti airports fi-oin >>thor ass<-ts. Uniquo to 
a\iation. for instanco. is tho aviation trust fund, wliioti is fiind('d by taxes 
iiiipos('d on us<as nt tlif- air transportation systr-in (Ulna- iiiochanisins. sucli as 
jiassisigof faciliti<'s oliargos (PFCs) and vai'ious tiioaiis of stato siipfiort aro 
uniqiio to aviation. W'hilo inc!(^ased fanding is an oojoctiv’o. tua-orthcToss. 
substantia] sums aro b(‘ing roc(-'i\'od fnaii those existing sourr( s. We }>erci'i\e 
no geiieraii/eti degradation of airport assets, 

[iKy Bill May ijgad tp in Fees Paid ’oy Lsia s of the National Airport 

Syst(oii 

We are cones aaied that th(’ Bill might have an ad\ erse effect on airport 
fo‘.‘s. v.hich in turn. w<;uld translate into denial of reasonalile access for 
general aviation to federalh' funded airports AltlKaigh we recognizf^ that 
sevi'tal iJrotf'Cti< MIS ha\t' h<-en incoiqiorated into the Bill. tlh-s(‘ [iroti'ctions do 
not allay concerns tliat there will not bo a dramatic riso in fr*'s charged to 
our nioinhors. I hero aro scvoral rf'asons wiiy tin- cost > tt us(* of an airport 
could incroa.so if tins Fonslation were i iiiplemi ’ntf wl . 

I'nder th(' text of tli(' legiskitioip the state i>r local gov<M'nment will b(' 
[lermitted to roc.sAS’r its ca{)ital investiiKMit. an amount ec]ual to it.s 
unreimhursed ojverating oxpenses in any infrastructure asset, and a reasonable 
rale ol return. ' In reco\ering its capital investment, it is unclc'ar whether 
the g< ,‘Verniiioui would bi- constrained to its histfiric costs, it may 
r('asonal)l<‘ to tliink that tlu* government will he aide to includo other factors 
in the- roco\('i'\ of tts caiTtai invi^stiiKMit. ITu‘ stato ur ioc.al govi'rniiH'nt will 
also [)f allowed to (''coup a reasonable* rate ot r''turn as a result of tlie 
’privatization, it appears tliat tlie initial c:ost to tlio lU'uate ontity will involve 
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funds tiiat th<^ ki()V<‘rniiHM'it would not hav*^^ passod on to tho users under the 
systein tliat *-Kisted before this legislation. The private entity will pass this 
amount on to the users. 

Likewise, it seems likely the legislation envisions that the private entity 
would also he allowed a rea.s(Miable rate of return. Just lik(" the ('conoinic 
advantage to the se!]f*r. this ('conoinic advanhige to the buyer must be passed 
(HI to someone Ultimately it follows that these costs will fall on th(‘ users of 
the national airspace system. Tiic^sc' increaseni costs may be passed on to 
aviation u.sers through increased landing ff^es. or will flow through the new 
priA^ate ownun-, to the Fixed Base Operators (FBOs) and then be passed on to 
our membership through incia^ased hanger fees, tie-down fees, and other 
product and services fees. 

The problems of these increased fees are exacerbated when it is 
considerf'd that airports often repre.scnit a mon()pr)ly over aircraft access to a 
location. Cven if privatization would theoretically encourage efficiency in some 
areas, there less f)f a chance that any efficiencies will be passed on to the 
users in monopolistic situations. 


CONCLUSION 

Thf' seven short sections of this Bill hide the comph^x ramifications that 
it might imply. Such sweeping changics should not be undertaken without 
giving thought to all of the implications. Consideration i)f the Bill at this time 
does not afford the opportunity for such thought and is premature. Existing 
mechanisms in aviation address many of the goals of this bill in that they 
consider the funding of the aviation infrastructure. To alter such a working 
syshMii, in a way that would potentially impose incra^ased costs on its users, 
with no corresponding benefit, is to move too quickly in an unmapped 
direction. 
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Mr. Horn. Let me ask a couple, and then I’ll turn it over to the 
ranking minority member. What’s your understanding of when the 
FAA will finish its review of airport rates? 

Mr. Yodice. The FAA, of course, has not given us any timetable, 
and they don’t intend to be bound by any timetable. 

Mr. Horn. In other words, 5 years, or 4 years? How long does 
it take them down there? 

Mr. Yodice. I would expect, I honestly expect that we will have 
a final policy early next year. 

Mr. Horn. Early next year? 

Mr. Yodice. Yes, sir. 

Mr. Horn. Are we talking January, February, or March? 

Mr. Yodice. I couldn’t make it any finer than that. 

Mr. Horn. Well, let’s ask the FAA. Aren’t we making them inde- 
pendent of that transportation bureaucracy so they don’t have to go 
through 50 more people? Let’s see what they say to that. I under- 
stand your association’s concern about fees. We always hear from 
them when there is even a sniff of a 10-cent increase. 

Now, it seems to me that if you object to increased fees, we could 
spell that out in legislation in some way. They’ve tied it to the cost 
of inflation, for example. Now, does that seem unreasonable? 

Mr. Yodice. No, sir. In fact, I think that probably we could find 
some methodology to ensure that the fees remained reasonable. 
But it’s not in the bill right now. 

Mr. Horn. Yes, but aren’t you unhappy with the condition of 
some airports in which your membership lands? Or is all you guys 
care about is just a strip, where you can get on whether it’s paved 
or not, I mean I grew up in the ranch country, where we actually 
have nonpaved strips, so I’m used to bumping along in a private 
plane. 

Mr. Yodice. Well, Mr. Chairman, that’s an interesting question, 
because when I first read the bill, I had visions of what I see very 
frequently, of roads and bridges and tunnels really in need of re- 
pair and some capital infrastructure improvements. 

But, in general, that’s not true of airports. I don’t think you find 
airports falling apart the way you find these other infrastructure 
assets falling apart. And I think it may be because of the funding 
mechanisms that are available in aviation. 

Mr. Horn. Maybe. 

Mr. Yodice. We have the trust fund, which is funded by user 
fees, and out of that trust fund comes the money to improve those 
airports. 

Mr. Horn. When the President isn’t using it for budget bal- 
ancing. As you know, we’re trying to get those trust funds inde- 
pendent of the appropriations process. 

Mr. Yodice. Yes, sir. 

Mr. Horn. Because if you pay it in, we think you ought to use 
it to maintain what you paid it in for, be it highways or airports. 

Mr. Yodice. That’s correct, sir. We never get out as much as we 
would like. 

Mr. Horn. Yes. 

Mr. Yodice. But we do get out a significant amount to make our 
airports a matter of pride. 
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Mr, Horn. Mr. Butler, what do you think now? YouVe heard Mr, 
Yodice’s comments. Is the Canadian situation that you were in- 
volved with — weren’t you involved with Toronto? Do they have an 
airport pilots association that worried when you took over Toronto? 
Or does general aviation go into that airport? 

Mr. Butler, We did only air carrier work at that airport. 

Mr, Horn. Yes. 

Mr. Butler. But we have, at Burbank, 65 years of general avia- 
tion activity with nary a complaint, and most of that under private 
ownership. 

Mr. Horn. Would you say the Burbank Airport fees are similar 
to the Government-run, if you will, Los Angeles Airport? 

Mr, Butler. They are likely to be less. 

Mr, Horn. Yes. So it doesn’t necessarily always mean the fees 
are higher, your example was earlier, than the Government run- 
ning something? 

Mr. Butler. Right. 

Mr. Horn. Competition does do something. 

Mr. Butler. And a system has to work effectively to preserve it- 
self. If you have one airport that is privatized and charges too 
much, it’s not likely you are going to do a second one. The system 
is self-correcting in that regard. 

Mr. Horn. Do you have any questions, Mr. Yodice? Here’s an en- 
trepreneur sitting here, and you’re representing a lot of concerned 
members. What would be your basic question to an entrepreneur? 

Mr, Yodice. Well, I think, in response to the question that you 
put to the gentleman — and I would like to address it myself, as 
well. I’m well aware of the fact that they have done a very good 
job. That’s because there have been other incomes derived from the 
airport other than fees on the general aviation users of the airport. 
That has been great. 

The problem is with the legislation, as we’re looking at it today, 
or as we see it today, is we do have the Federal Government that 
now imposes some restrictions on the fees. The fees are limited by 
the costs that the airport owner expands on the airport that can 
be recouped in these fees. 

If we remove the Federal Government, then we no longer have 
that assurance, and we’re left to the bona fides suggested by Mr. 
Butler, and it seems to us we’re trading off something certain for 
something that may not be so certain, 

Mr. Horn. You’ve got the mayor of New York and the mayor of 
Los Angeles that would like to get a decent fee out of the airport. 
And, in the case of Los Angeles, they’re so behind everybody else 
in the country, raising the fees, you would hardly notice it if you 
paid fees elsewhere. So we’ve been through that argument with the 
Federal Government. 

Well, Mrs. Maloney. 

Mrs. Maloney. Well, thank you, Mr. Chairman. Mr. Yodice, you 
mentioned in your statement that you think this bill may be some- 
what premature at this point. I’m wondering, do you think airports 
should be exempted from the bill altogether for some of the reasons 
that you raised in your testimony? 

Mr. Yodice. That’s certainly a solution to the concerns that we 
have, but it may ignore the benefits of the bill as far as improving 
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infrastructure, so we don’t want to be that obstructionist. If it’s im- 
portant Federal policy that wants to go forward, we would try to 
accommodate our concerns and, at the same time, achieve those ob- 
jectives. 

Mrs. Maloney. And you mentioned in your testimony that DOT 
and FAA are going forward, developing new policies on airport 
rates and charges. You say that this legislation might negate reso- 
lution of these issues which are being considered by DOT and FAA. 
Could you explain this? How would they negate what these issues 
are going to be? 

Mr. Yodice. What I was trying to say in that statement was that 
the process that the Federal Government is going through — the De- 
partment of Transportation and the Federal Aviation Administra- 
tion — is inviting input from all segments of the aviation community 
on all of these issues. And then, as a result of all of that input, 
they’re going to be formulating some ideas on what the policy 
should be on; airport rates and charges. 

I’m not sure that this bill is getting the same consideration, in- 
depth consideration from the users and the airports, and we ought 
to at least have an opportunity to see what that process develops 
before we make any big decisions on this bill. 

Mrs. Maloney. And I understand that GAO is, incidentally, 
going through a whole review on the same subject, too, which 
should be out in, I think, a year. 

But anyway, Mr. Butler, on page 6 of your statement, you say 
that this bill, 1907, is “an incremental reform measure” that “re- 
moves the primary regulatory barrier to privatization.” What other 
incremental reform measures do you suggest? 

Mr. Butler. To go to the specifics of this, we approached this bill 
from the investor’s side. This bill removes the investor aspect ques- 
tion, which is this repayment question on the Federal grants. 

Mrs. Maloney. But the repayment of the Federal grants really 
doesn’t affect the private investor. 

Mr. Butler. Well, I heard that debate earlier. 

Mrs. Maloney. I mean I think some valid points were raised, 
particularly about the Grumman buses. 

Mr. Butler. Yes. 

Mrs. Maloney. But I don’t think there’s a valid point on the pri- 
vate investor point of view. The value of the property is the value 
of the property. 

Mr. Butler. Right. The likelihood of a seller selling is influenced 
by this. The fact that nothing has been privatized in any of these 
subjects under current rules would imply that it is not happening. 
The investors have the money and are ready to invest, so some- 
thing is stopping it. Our view is, from the investor’s side, this rule 
on the grant repayment is the barrier. 

That is what we’re told by the customers, that if this was not 
here, they would be in a better position to take the transaction for- 
ward. So, from the investor’s side, that is the No. 1 question. 

For the users and for the sellers, there may be other issues that 
still need to be developed. We have the questions on rates and 
charges and questions on diversion. All of these issues are out 
there which are political issues and Government control issues, 
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which are different than investor question. We’ve approached it as 
the investor, not as the seller or as the user. 

Mrs. Maloney. What other incremental things could make it 
easier? 

Mr. Butler. To answer the question raised earlier on rates and 
charges, I have always assumed that the Government will always 
be with us; that this is not going to be a free and clear trans- 
action — “Here, you take the airport and do what you want with it” 
that we are going to have safety regulation, and are likely to have 
rate regulation of some form. Whether it is local, State, or Federal, 
it will evolve. Those are the incremental things I am referring to 
here. 

A process will come from this that will allow a transaction to 
occur that all the parties agree on. This will not happen in a vacu- 
um. The airlines, AOPA, the cities, the FAA, all the parties will 
have their say, and out of that will come a process that works. But 
right now, the barrier to actually get people talking about it is con- 
tained in this bill. 

Mrs. Maloney. OK. What other incremental things besides that? 

Mr. Butler. I think those generally cover it. 

Mrs. Maloney. Is that it? You had mentioned also in your testi- 
mony — or certainly in your written testimony — in the case of an 
airport, you do not foresee a sale. You wrote that you thought, in 
cases of airports, that it would be a lease arrangement. Do you see 
further Federal sources for capital improvements under lease man- 
agements? 

Mr. Butler. Leasing in the United States, we think, is a more 
effective method currently, in that you remove the problem of sell- 
ing the underlying asset, so the Government does have a role. It 
is still their property. It deals with the environmental issues 
around the airport, and ensures that the Government will still sup- 
port the roads coming to the facility. It is part of the community. 

The private sector leases the facility, operates it as a business, 
provides the investment capital to make it grow, and, at some fu- 
ture date, it will revert back if the lease is not extended, so that 
both parties are protected. It allows, perhaps, the use of tax-exempt 
money to invest in the facility. 

Mrs. Maloney. Tax-exempt money because you’re investing into 
the capital structure of a city-owned property? 

Mr. Butler. Into publicly held property for the benefit of the 
public. 

Mrs. Maloney. Yeah. 

Mr. Butler. And it leaves open the intriguing question of wheth- 
er the Federal grant program will continue to support that prop- 
erty. There are a number of issues still to talk about that would 
allow the investment community to join the Government in what 
is called a public-private partnership to create new value on the 
airport, run it as a business, increase revenue potentials, and 
where the economy is a scale of multiple airports, yet the Govern- 
ment is still a part of the process. 

If you do a lease, all these rate issues are dealt with in the lease 
document. 

Mrs. Maloney. We have to go vote; right? 
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Mr. Horn. We do. The 10-minute bell hasn't rung yet, though, 

I don’t believe. So go ahead. I’m going to go, but let me just ask 
one last question of the panel. You mentioned, Mr. Butler, the type 
of cooperation and regulations you have, but specifically at Toronto, 
what is the regulatory mechanism with which you have to deal in 
this area? 

Mr. Butler. We do not have any. The one unique thing there, 
though, is that it is a complete terminal complex, roadway, parking 
garage, taxiways, all of that, but not the runways. So the landing 
fee is part of the Government’s control. We charge rents, user fees, 
and parking fees to either the customer or the airlines, and those 
are outside of Government regulation. They are what we negotiate 
with the user. 

Mr. Horn. You’ve not focused on increasing fees, and it has been 
mentioned here, at Pittsburgh, for example, the mall that attracts 
people. What types of additional revenues have you been able to 
coax out of these airports to justify the large investments that 
you’re making? What are some of the other ideas? 

Mr. Butler. It is two factors. One is cost management; how to 
operate them successfully as a professional, low-cost operation, 
with central management and all central purchasing, and all of 
those aspects, so your costs are reduced. And then it is good retail, 
good parking management, and other attractive facilities that are 
put in that attract people to spend money. It is a business enter- 
prise. 

Mr. Horn. So if they shop in the mall at Pittsburgh — and I don’t 
know, do you have a mall at Toronto at all? 

Mr. Butler. We have a similar situation, a large retail complex, 
yes. 

Mr. Horn. So you try to validate it, then, and they can park free. 

Mr. Butler. That is part of the attraction, is all of the secondary 
aspects. 

Mr. Horn. True. Well, that’s good. It’s a very interesting develop- 
ment. We thank you both, and if you have some comments you 
want to write us on the legislation, please send them to us. We 
would welcome them. 

We now have panel VI, but I’m going to go vote, so we’re going 
to take a 15-minute recess, and then we will have Mr. Grimm and 
Ms. Kelly, hopefully, if we don’t have another vote by 5:35. 

Mr. Yodice. Thank you for the opportunity. 

Mr. Horn. We’re in recess, probably until 5:40, if not sooner. 

[Recess.] 

Mr. Horn. A quorum once having been established, the commit- 
tee will resume. We have Ms. Kelly and Mr. Grimm. You know the 
tradition of the committee to swear the witnesses on under oath. 
Mr. Grimm, you’re on the other side here, at least the way the staff 
set it up. You’re right where you should be, Ms. Kelly. 

[Witnesses sworn.] 

Mr. Horn. Both witnesses have affirmed. We’ll begin with Rod- 
man D. Grimm, the president of Thicksten Grimm Burgum, Inc.; 
Welcome, Mr. Grimm. As I remember, you were on a privatization 
commission for President Reagan; is that correct? 
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STATEMENTS OF RODMAN D. GRIMM, PRESIDENT, THICKSTEN 

GRIMM BURGUM, INC.; AND PEGGY KELLY, SENIOR POLICY 

ANALYST, SERVICE EMPLOYEES INTERNATIONAL UNION, 

AFL-CIO 

Mr. Grimm. Mr. Chairman, it wasn’t exactly a privatization com- 
mission. What it was was a congressionally mandated panel that 
looked at alternative ways to manage and finance nuclear waste 
disposal. WTiat we did is we came to a conclusion that that Govern- 
ment function should be privatized. 

Mr. Horn. I see. 

Mr. Grimm. And found in the process — I really hadn’t intended 
to start out this way — but found in the process that it was very 
hard to do because, in terms of setting it up for privatization, there 
was so much legislation on the books and regulation that, by the 
time you got through it, it was a very, very difficult process. 

Basically, we made our recommendations, and the Department of 
Energy opposed those recommendations. At least the program peo- 
ple did there, basically, because of all the legislation on the books, 
it became very much “too hard to do,” which is always the way the 
Federal bureaucracy stops something that they don’t like. 

In terms of considering this one piece of legislation, it seems to 
be very narrowly focused, but I would caution that in terms of the 
other things that we hear are going on up here, in terms of privat- 
ization, FAA has been mentioned. 

Mr. Horn. Well, the Patent Office certainly has been mentioned. 

Mr. Grimm. The Patent Office has been mentioned. That what 
you do here is going to set a precedent, and is going to influence 
the legislation that’s going to come out later. 

One of the things that I would like to address is that the way 
that this bill is written, in my opinion, is, I think, too open-ended 
and leaves too much to interpretation. I think a good example is, 
if you look at section 6, and the draft bill states that the local gov- 
ernment may use the proceeds from privatization of an infrastruc- 
ture asset to the extent permitted under applicable grant assurance 
provisions. 

It further states that the State and local government may re- 
cover its capital investment, unreimbursed operating expenses, and 
a reasonable rate of return. I would like to suggest that that be 
tightened up, because having sat in many, many negotiations on 
the other side of the table from the Federal program officials, I can 
foresee a situation where you could argue for 2 or 3 days over what 
a “reasonable rate of return” is. 

I think there are some other inconsistencies in the bill that, basi- 
cally, are going to cause a problem when you talk about implemen- 
tation. I would like to go further and talk about a couple of issues 
here that were brought up before, and I had also looked at those. 

For instance, there doesn’t seem to be a requirement that State 
and local governments complete these types of things. I think if it’s 
the intent of the Congress that they should be completed, that that 
should be written into the legislation. 

The other thing is I can see a big controversy in terms of a tend- 
ency to favor your larger players over your smaller players. It will 
take so much money to get into some of these things that some of 
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the people that are in the game now will end up being out of the 
game, and I think that this needs to be given some consideration. 

I gave, in the testimony that I submitted to the record, some ex- 
amples that go into the base closure area of impediments to privat- 
ization. I don’t have any examples at my fingertips of things that 
could be impediments to implementing this bill, but the way the 
draft is written, it does not state anywhere in there that I could 
see that notwithstanding any other section of the law. 

I think what you’re going to find if you try to implement this is 
that, going down through the process, you’re going to find a whole 
bunch of other laws and regulations that are going to be in the way 
of the intent of this bill. 

Finally, I guess my final recommendation is that I don’t know 
when this is going to get on the legislative agenda, but I think that 
further study is certainly warranted. Maybe you would like to get 
some type of a commission or some type of a study group to look 
at not only how this legislation would be implemented, but also the 
effects on through with the other privatization initiatives that are 
going on. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Grimm follows:] 
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TESTIMONY OF RODMAN D. GRIMM 
PRESIDENT, THICKSTEN GRIMM BURGUM, INCORPORATED 
Subcommittee on Government Management, Information & Technology 
Committee on Government Reform and Oversight 

I am pleased to offer my testimony in regard to H.R. 1907, the Federal Aid Facility 
Privatization Act of 1995, which is a bill to permit state and local governments to 
transfer - by sale or lease - federal aid facilities to the private sector without repayment 
of federal grants, provided the facility continues to be used for its original purpose, and 
for other purposes. 

It is my understanding that the intent of this legislation is to foster privatization by 
empowering state and local governments to transfer infrastructure assets financed in 
whole or in part by the federal government and needed for the functioning of the 
economy without an obligation to repay to the federal government any federal grant 
monies received in connection with the infrastructure asset that is being privatized. 

The bill, as presently drafted, appears to have some inconsistencies. For instance, the 
draft bill is contradictory in terms of compliance with the original grant program. SEC 
4B states that the private party must agree to comply with all applicable grant assurances. 
SEC 2C states that the originally authorized purposes means the general objectives of 
the original grant program; however the term is not intended to include every condition 
required for a grantee to have obtained the original grant. This needs to be clarified and 
defined more explicitly. 

The bill has other language which is contradictory. In the TEXT, the bill reads that the 
facility must "continue to be used for its original purpose, and other purposes." Under 
SEC 4, the bill reads "continue to be used for their originally authorized purposes, so 
long as needed for those purposes." This language needs to be clarified. In some cases, 
the rational for privatization could be to split the use of the asset. Dual uses may be 
necessary to provide the basis for financing. Adherence to a policy of requiring one 
hundred percent of the use of the facility for public purposes would therefore in some 
cases eliminate the basis for cost reduction and financing. This issue needs to be 
considered in much more depth. 

SEC 6 of the draft bill states that a state or local government may use proceeds from the 
privatization of an infirastructure asset to the extent permitted under applicable grant 
assurances and provisions. It further states that notwithstanding any other provision of 
law, the state/local government may recover its capital investment, unreimbursed 
operating expenses and a reasonable rate of return. This is too ambiguous. 
Implementation would be difficult because arguments could arise over such issues as the 
definition of "a reasonable rate of return." 

One of the most difficult issues in any privatization initiative is policy in regard to 
whether federal assets, paid for by taxpayers, should be awarded on a preferential basis 
to any one entity instead of competitive entities. This begs the question of whether the 
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public interest is better served by obtaining fair market value for the asset, or whether 
the asset should be privatized at a reduced cost to the recipient entity due to the 
potential benefits and cost reductions which will accrue to taxpayers. These issues argue 
that some kind of a competition should occur for the privatization of any infrastructure 
asset 


Another issue is the effect on large versus small businesses. There are some instances 
where the privatization of any federal asset may result in giving a large corporate entity 
an undue competitive advantage over smaller business entities operating and competing 
in the market Safeguards need to be built into this legislation to prevent this from 
occurring. The solution may be to compete the privatization under a format which levels 
the playing field among large and small businesses and/or require that competing small 
businesses be added to the privatization "team.” 

H.R. 1907, as presently written, deals exclusively with privatizing infrastructure assets 
which have received federal grants. It does not deal with the privatization of federal 
facilities and functions. Perhaps some consideration should be given to the entire 
universe of federal privatization opportunities, instead of only this one narrow area. 

My experience in privatization has been acquired through several extensive efforts to 
facilitate the transfer of federal facilities and functions to the private sector. President 
Reagan appointed me to the Congressionally mandated Advisory Panel on Alternative 
Means of Financing and Managing Radioactive Waste Facilities. The Advisory Panel 
concluded that the function of ultimate disposal of high level nuclear waste should be 
privatized, and moved from the Department of Energy to a quasi government 
corporation. The Department of Energy opposed this recommendation, and argued that 
the legislative and regulatory changes that would be required to privatize this federal 
function were "to hard to do." The result was that the high level nuclear waste function 
has remained in the Department of Energy since the Advisory Panel rendered its final 
report in December 1984; and little progress has been made toward the ultimate solution 
to this very critical and pressing national problem. 

After the Defense Base Closure and Realignment Commission announced its final 1995 
military installation closure recommendations and before the President made his final 
decision to endorse these recommendations, the Department of Defense indicated that it 
was attempting to structure a concept to privatize the operations conducted at McClellan 
Air Force Base (Sacramento, California), Kelly Air Force Base (San Antonio, Texas), the 
Naval Surface Warfare Center, Crane Division Detachment (Louisville, Kentucky), and 
the Naval Air Warfare Center, Aircraft Division (Indianapolis, Indiana). The process of 
closing these installations is presently in progress and local officials are attempting to 
work with the Department of Defense to facilitate privatization. At the Naval Air 
Warfare Center, the City of Indianapolis with the assistance of the Hudson Institute and 
Arthur Andersen, LLP, has been attempting to facilitate a privatization effort which 
would retain as many jobs as possible and contribute to the economic redevelopment 
which will be required as a result of the defense conversion. 
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For a cost effective, efficient privatization to occur in a defense conversion environment, 
the private company must be in a position to attract (a) a strong work force and (b) 
capital. This requires the following: 

1. A Business with a Strong Likelihood of Success, Both financial markets and 
employees seek to minimize risk. In the environment of defense conversion, this 
translates into determining a reasonable period (3-5 years) of sole source 
contracting that will allow the new company to establish a track record before 
entering full and open competition. During this period the company can search 
out new markets to "hedge" against any possible loss of workload and grow into 
non-Department of Defense markets to reduce casts to Department of Defense 
and become more cost competitive. A contracting vehicle that permitted such 
sole source workload for a limited period would support such a new private 
enterprise. 

2. A Business that Permits Concurrent Usage of its Facilities and Machinery. The 
privatization will result in a company initially contracting with Department of 
Defense but over time, the company will "spread its wings" and obtain other 
government and commercial workloads. This will spread overhead over a large 
base, thus, reducing costs to Department of Defense and all other customers. 

This business expansion though, assumes that Department of Defense and other 
work is performed in the same location and on the same equipment with a 
flexible work schedule that maximizes profitability. Current regulations limit this 
type of arrangement causing this type of co-location to be unprofitable. 

3. A Business that can be Created Quickly. Again, employees will avoid risk and seek 
certainty. As the closure process drags (2 to 6 years) the very best workers will 
leave for a more certain future. If a private, interim use of the facilities could be 
commenced prior to closure, some of the employees might be willing to stay. In 
addition, a "limited" privatization could stand as a test case that would further 
demonstrate the viability of the private company and support the "likelihood of 
success." Current regulations make it extremely difficult to begin private workload 
on a base prior to closure. 

4. Long Term Employees Need Pension Portability. Currently, public employees who 
have over approximately 15 years experience hold pensions that are unportable. 

A private company could not attract these employees with a cost effective rate 
without the employee losing significant benefits. The benefits can be matched for 
the younger employees (at Indianapolis they will receive a 10% increase) but 
vested amounts were assumed to be portable. 

In summary, each of these issues needs to be dealt with legislatively in order for 
Department of Defense facilities to be privatized. The issues raised are extremely 
complex from a policy standpoint. 



156 


Privatization is an extremely complex issue. H.R. 1907, the Federal Aid Facility 
Privatization Act of 1995, may be extremely beneficial as it could potentially remove one 
of the biggest impediments to privatization - the requirement to pay back federal grant 
monies if an infrastructure asset is transferred from a state or local government entity to 
the private sector. On the other hand, in an environment where many local communities 
are experiencing severe financial difficulties, a situation could develop where local 
communities might sell infrastructure assets to meet cash flow requirements, but later 
approach the federal government for additional funding if the privatization effort fails. 

In summary, do to the complexity of this issue, I would recommend that the Congress 
require a study to consider the issues in more detail. The study should be undertaken by 
a blue ribbon Commission, similar to the Advisory Panel which was assembled to 
evaluate the nuclear waste issue. This effort would assure that all of the important issues 
are adequately considered. The study could be completed in three to six months. The 
result would be well thought out recommendations for legislative changes. 

Mr. Chairman, I agree with the basic premise that privatization has the potential to be 
extremely beneficial. However, due to the complex issues which are involved, much 
more thought should be given to legislative changes. Thank you for giving me the 
opportunity to testify. 



157 


Mr. Horn. Well, we thank you. Ms. Kelly, it’s a delight to have 
you here, and glad to see somebody from the female side of the pro- 
fessional ledger testifying this afternoon. 

Ms. Kelly. I see you noticed that, as well. 

Mr. Horn. I noticed it. 

Ms. Kelly. Well, good afternoon, or I should say good evening. 
I am Peggy Kelly. I’m a senior policy analyst with the Service Em- 
ployees International Union. Thank you, Chairman Horn and the 
other members of the subcommittee for the opportunity to present 
SEIU’s views on this legislation. 

SEIU represents over 1.1 million members in both the public and 
the private sectors, including those who work as janitors, highway 
maintenance workers, airport personnel, wastewater treatment 
workers, prison guards, nurse aids, and school cafeteria workers. 
We are deeply concerned over the potential for widescale privatiza- 
tion of public infrastructure that this bill authorizes. 

By permitting State and local governments to sell or lease Fed- 
eral-aid facilities to the private sector, H.R. 1907 encourages the 
wholesale privatization of such essential Government facilities as 
roads, bridges, airports, waterways, schools, prisons, and hospitals. 

The consequences of privatizing any or all of these assets could 
be devastating to a community. American taxpayers have invested 
in the Nation’s infrastructure to serve the public interest, not to 
generate profit for private companies. 

Other witnesses have already discussed the erosion of our phys- 
ical infrastructure, but the solution to this decline is not to hand 
over Federal responsibility for financing infrastructure to the pri- 
vate sector. We believe, in fact, that the situation will only worsen 
if States and localities are enticed into selling off major public fa- 
cilities to private companies in exchange for quick cash to settle 
debts or pay for other public services. 

The bill says that the facility should continue to be used for its 
original purpose after it has been turned over to the private sector, 
but the definition of original purpose does not include every origi- 
nal condition of the grant. 

This leads to the point that privatization is often used as a way 
to escape the statutory responsibility to abide by Government 
standards. As a result of privatization efforts, for example, safety, 
labor, and other standards could be relaxed, eliminated, or by- 
passed. 

SEIU believes that the privatization of public assets is a recipe 
for disaster. It is bad policy for Government to turn over public fa- 
cilities to private operators who place a top priority on making 
money, not protecting and serving the public. Privatization under- 
mines the provision of quality public services, threatens public em- 
ployment, and could imperil the public safety. Privatization also 
raises serious questions about public accountability and oversight. 

These concerns are particularly grave when facilities dealing 
with such sensitive and life-essential matters as water treatment 
centers, transportation systems, and prisons are involved. 

The supporters of this bill argue that public infrastructure needs 
massive investment, and since the Federal Government won’t be 
forthcoming with the funds, States and localities must turn to the 
private sector. Private firms will put up the capital as long as they 
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can obtain a market rate of return, but in order to assure a market 
rate of return, the private sector will be inclined to raise user fees 
sky high. 

In the event that a private firm cannot make a profit with a pub- 
lic facility, it may be forced into bankruptcy. Under such a cir- 
cumstance, the Government and, ultimately, the taxpayers will be 
held liable. We could end up with a situation much like the savings 
and loans debacle, with the taxpayers forced to bail out the private 
firm. 

When vital public services are at stake, the Government is al- 
ways ultimately liable for the health and well-being of its citizens, 
whether or not it technically owns the facility in question. 

Putting America’s infrastructure on the auction block will only 
serve to harm ordinary American businesses, shippers, and commu- 
nities by making public facilities more expensive and less acces- 
sible. Low-income households would be particularly harmed by the 
ensuing higher user fees. Imagine a low-income household whose 
trip to work could be doubled or tripled in cost if highways or 
bridge tolls get raised. Another downside to this bill is that States 
and localities will be tempted to sell off assets as a quick fix to 
their financial woes without addressing the underlying causes of 
their fiscal problems. 

After years of selling off assets to balance their budgets. States 
and localities eventually could be faced with severe revenue short- 
falls. A fiscal crisis could ensue after these stop-gap gimmicks of 
selling off assets run their course. 

Moreover, this bill fails to address how the sale price for the as- 
sets is to be determined. Companies looking to buy these facilities 
cheap could take advantage of cash-strapped State and local gov- 
ernments and negotiate prices that are below the market value. 

Under fiscal pressure, State and local governments may end up 
selling their assets to private operators for far less than the fair 
market value, thereby losing a great deal of money in the bargain. 

I would like to conclude by saying that SEIU believes that the 
Federal Government should put a stop to any further efforts to pri- 
vatize public facilities. We urge President Clinton to rescind Execu- 
tive Order 12803 and to instruct the Federal departments to grant 
no waivers regarding Federal rights. This action would be more in 
the public interest than, we believe, enacting H.R. 1907 into law 
to expand and codify this Executive order. Thank you. 

[The prepared statement of Ms. Kelly follows:] 
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Good afternoon. I am Peggy Kelly, a Senior Policy Analyst with the 
Service Employees International Union (SEIU). Thank you, Chairman Horn and 
the other members of the subcommittee on Government Management, Information 
and Technology of the Committee on Government Reform and Oversight for this 
opportunity to present SEIU’s views on H.R. 1907, the "Federal-aid Facility 
Privatization Act of 1995." 

SEIU represents over 1.1 million members in both the public and private 
sectors, including those who work as janitors, highway maintenance workers, 
airport personnel, waste water treatment workers, prison guards, nurse aides, and 
school cafeteria workers. We are deeply concerned over the potential for 
widescale privatization of vital public infrastructure that this bill authorizes. 

By permitting state and local governments to sell or lease federal-aid 
facilities to the private sector, H.R. 1907 encourages the wholesale privatization of 
such essential government facilities as roads, bridges, airports, waterways, 
schools, prisons, and hospitals. The consequences of privatizing any or all of 
these assets could be devastating to a community. American taxpayers have 
invested in the nation's infrastructure to serve the public interest, not to generate 
private profit. 

In recent years, the United States has witnessed an unprecedented erosion of 
our physical infrastructure. Our highways and sewer systems are crumbling, 
bridges are collapsing, airports are overcrowded, and rail rights-of-way are in a 
state of disrepair. But the solution to this decline is not to hand over federal 
responsibility for financing infrastructure to the private sector. We believe, in 
fact, that the situation will only worsen if states and localities are enticed into 
selling off major public facilities to private companies in exchange for quick cash 
to settle debts or pay for other public services. 

The bill says that the facility should continue to be used for its original 
purpose after it has been turned over to the private sector. But the definition ot 
original purpose does not include every original condition of the grant. This leads 
to the point that privatization is often used as a way to escape the statutory- 
responsibility to abide by government standards. As a result of privatization 
efforts, for example, safety, labor and other standards could be relaxed, 
eliminated, or bypassed. 
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SEIU believes that privatization of public assets is a recipe for disaster. 

Prior experience demonstrates that it is bad policy for government to turn over 
public facilities to private operators that place a top priority on making money, not 
protecting and serving the public. Privatization undermines the provision of 
quality public services, threatens public employment, and could imperil the public 
safety. And privatization also raises serious questions about public accountability 
and oversight. These concerns are particularly grave when facilities dealing with 
such sensitive or life-essential matters as water treatment centers, transportation 
systems, and prisons are involved. 

The supporters of this bill argue that public infrastructure needs massive 
investment. The federal government won’t be forthcoming with the funds, so 
states and localities must turn to the private sector. Private firms will put up the 
capital as long as they can obtain a market rate of return. But in order to assure a 
market rate of return, the private sector will be inclined to raise user fees sky high. 

In the event that a private firm cannot make a profit with a public facility, it 
may be forced into bankruptcy. Under such a circumstance, the government — 
and, ultimately, the taxpayers — will be held liable. We could end up with a 
situation much like the savings and loan debacle, with the taxpayers forced to bail 
out the private firm. When vital public services are at stake, the government is 
always ultimately liable for the health and well-being of its citizens — whether or 
not it technically owns the facility in question. 

Putting America's infrastructure on the auction block will only serve to 
harm ordinary Americans, businesses, shippers and communities by making 
public facilities more expensive and less accessible. Low-income households 
would be particularly harmed by the ensuing higher user fees. 

Although the bill says that the facility should continue to be used for its 
original purpose after it has been turned over to the private sector, it doesn't 
specify who is to determine how long a facility will be needed for its original 
purpose. Once privatized, facilities such as recycling centers, treatment plants, 
hospitals, and schools could be converted to other uses once the new owners 
determined that they are no longer needed for their original purpose. 
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Another downside to this bill is that states and localities will be tempted to 
sell off assets as a quick fix to their financial woes - without addressing the 
underlying causes of their fiscal problems. After years of selling off assets to 
balance their budgets, states and localities eventually could be faced with severe 
revenue shortfalls. A fiscal crisis could ensue after these stop-gap gimmicks of 
selling off assets run their course. 

Moreover, the bill fails to address how the sale price for the assets is to be 
determined. Companies looking to buy these facilities on-the-cheap could take 
advantage of cash-strapped state and local governments and negotiate prices that 
are below the market rate. Under financial pressure, state or local governments 
may end up selling their assets to private operators for far less than fair market 
value, thereby losing a great deal of money in the bargain. The statute states: 

"The state or local government shall be permitted to recover its capital investment, 
an amount equal to its unreimbursed operating expenses in any infrastructure 
asset, and a reasonable rate of return." The words "shall be permitted," however, 
offer no guarantee that the state will actually receive an adequate price for the 
facility. 

As the committee members are aware, the Environmental Protection 
Agency recently approved the sale of a wastewater treatment plant in Franklin, 
Ohio to Wheelabrator, a subsidiary of Waste Management, Inc. In this case, the 
EPA ruled that the city need not reimburse the federal government and 
Wheelabrator is hoping for similar deals in other wastewater plants. Two major 
French firms are competing heavily in this field as well. 

SEIU believes that the federal government should put a stop to any further 
efforts to privatize public facilities. We urge President Clinton to rescind 
E.xecutive Order 1 2803 and to instruct the federal departments to grant no waivers 
regarding federal rights. This action would be more in the public interest than 
enacting H.R. 1907 into law to expand and codify this Executive Order. 
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Mr. Horn. Well, thank you. Let me start with a few questions 
here. Ms. Kelly, I take it your union, in its national conventions, 
has adopted a platform plank against privatization? 

Ms. I^LLY. Yes. WeVe certainly against efforts to privatize public 
services which will ultimately end up hurting public employees, 
who will end up losing their jobs. 

One of the prior panelists talked about how his company made 
an effort to relocate or retrain or maintain the employees once the 
facility was privatized, but all too often, in our experience, if a pub- 
lic function is privatized, public workers lose their jobs and there 
is no accommodation. 

And all too often, privatization is an effort for companies, in 
order to make a profit, they'll either have to raise user fees or cut 
back on labor costs — reduce wages, cut back on benefits, and so 
forth. 

Mr. Horn. I take it, in the union's overall position on privatiza- 
tion, it's primarily with regard to governmental functions — let's say 
janitorial service or something — where the city government or 
county government or the Federal Government has gone in to take 
a segment of public employees and put their work out for bid. Is 
that basically the motive for opposing privatization, or have you 
had specific work with the airport-type or infrastructure-t3q)e situa- 
tion? 

Ms. Kelly, Well, as I mentioned, we represent public employees 
who work at many of these facilities, so they would be directly im- 
pacted. We have airport personnel. Many of them are the mainte- 
nance workers at those airports, but they would certainly be af- 
fected, or wastewater treatment workers or highway maintenance 
workers. So, in those cases, if this legislation is enacted, they will 
certainly be directly affected. 

Mr. Horn. And that's because they would no longer be public 
employees, technically, 

Ms. Kelly. They could certainly lose their jobs. There's no provi- 
sion that the private employer would have to maintain those work- 
ers or would have to honor their collective bargaining agreements. 

Mr. Horn. Yes, I was going to say, if they’re privatized, your 
union would still accept them as members. Isn't that correct? 

Ms. Kelly. Oh, certainly. Half of our members, or nearly half of 
our membership, is private. 

Mr. Horn. Is private, right. 

Ms. Kelly. We have nothing against private employees, 

Mr. Horn. Right. Have you had any opportunity or have mem- 
bers of the Government relations staff had any opportunity to visit 
Toronto and see what the experience is since they've privatized an 
airport in Toronto? You cover Canada, as I remember don’t you? 

Ms. Kelly. We do have some members in Canada, as well. 

Mr. Horn. Yes. 

Ms. Kelly. Primarily health care workers. 

Mr. Horn. Well, you might want to take a look at what they're 
doing up there and see if it meets some of your criteria, since the 
workers would be in your union, even though they're privatized. 

Ms. Kelly. Although, believe me, we've had quite a bit of experi- 
ence with the privatizing of public function, and there have been 
some cases where we've been able to, what we call, 'Tollow the 
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work'' and organize those workers, but all too often, it's too difficult 
to do, because the private company will cut the wages, cut the ben- 
efits. People are afraid for their jobs. 

Mr. Horn. Well, but am I correct — you mentioned the repayment 
requirement in your testimony — your union is unalterably opposed 
to the idea of privatization, whether or not there's a grant repay- 
ment requirement; isn’t that true? The idea disturbs you. 

Ms. Kelly. Well, yes, we're opposed to this legislation, and, as 
I also mentioned, we would like to see the Executive order re- 
scinded. 

Mr. Horn. So you're just basically against privatization? You 
don’t think it’s a good idea, basically. 

Ms. Kelly. Certainly in this context, yes. 

Mr. Horn. Well, that's the same, in a sense, as the pilots of gen- 
eral aviation. They worry about an increase in fee. Change is dra- 
matic; there’s no question, and sometimes it goes awry. But I just 
wanted to get the philosophical background there. 

Now, as I understand it, you're obviously aware of the budgetary 
restraints — because heaven knows, your members have suffered 
from some of that — that various governments operate under. Do 
you have any ideas as to the ways to harness the private sector in- 
vestment to help build infrastructure, other than privatization? 

Ms. Kelly. Well, certainly, we can explore partnerships working 
with the private sector. We're just opposed to cases where you have 
Federal taxpayers money, which was used to build these facilities, 
and now turning them over to the private sector. 

Mr. Horn. Often, it’s very little, comparatively, Federal money 
that's involved, and usually the locality has floated bonds or what- 
ever. But there's no question that under the taxes that are levied 
on airlines like the gasoline tax, goes to the improvement of the 
airports, so you do have structures that incrementally have been 
improved by the Federal Government. 

I don't know if you were in the room when the Pittsburgh airport 
was discussed. Now, apparently, they've added a major mall which 
would have a lot of people working and a lot of people coming 
there. That might not have happened if the Government were 
doing it. 

So, in a sense, thousands of jobs have been created, and the wel- 
fare of the community has benefited. People who could be your 
members, as a matter of fact. I don't know if they are or they 
aren't, but have you had a chance to visit the Pittsburgh Airport 
at all? 

Ms. Kelly. Well, yes, I have, 

Mr. Horn. Have you? I mean are there some of your members 
there in some of those shops? 

Ms. Kelly. To be honest, I don’t know. 

Mr. Horn. Well, it would be interesting to know because, again, 
it seems that there's a need for investment if you’re going to have 
a job. You can’t have jobs without somebody building the infra- 
structure where people work. 

Ms. Kelly, I completely agree, but we would like to see that in- 
vestment — I just don’t want to see the Federal Government abdi- 
cating its responsibility for the public infrastructure to the private 
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sector. It still has an obligation, and so do States and localities, to 
fund these projects, 

Mr. Horn. Well, it does, but it has got a $5 trillion debt, and 
they're cutting everything. Last year, the President wanted to cut 
out every public works project in the Nation that was not inter- 
state, and it took an awful lot of persuasion from Members of both 
parties to get him off that kick. 

I mean you think of vast States such as Texas, California, New 
York, where you've got watersheds completely within the State that 
historically have had Federal assistance, from the 1830's up, with 
Senator Benton. The railroads to the west wouldn't have been built 
without Federal assistance and private participation. 

But that's what you do, regardless of who's President, Republican 
or Democrat, liberal or conservative, when you've got a tight budg- 
et. You start looking around, sa3dng, ‘"What can we slough off 
here?" 

Ms. Kelly. Well, I'm sure that we could brainstorm with you. 

Mr. Horn. Good. Well, I would welcome any suggestions. We’ll 
keep the record open. Go ahead, get all the ideas you want. We 
welcome them. 

So, anyhow, now, Mr. Grimm, you mentioned the possibility of 
the transfer of an asset to a not-for-profit or quasi-govemmental 
agency. I agree that we ought not to limit the range of choices to 
the State and local governments. 

Mr. Grimm. Right. 

Mr. Horn. How would the transfer to these entities increase the 
tax base of a local community? 

Mr. Grimm. Well, I don't know that it would increase the tax 
base to a local community. What I was saying was that there may 
be some not-for-profit entities that would be interested in taking 
some of these assets. The way you’ve written the bill, it appears 
to be limited just to private sector entities. 

I don't know that you’re going to do anything different with the 
tax base, so what you could do is you could transfer it to some type 
of a quasi-government corporation. What you’re going to find in 
some of these privatization endeavors that may not be strictly ap- 
plicable to infrastructure assets. 

But if you wanted to get into, say, the panel that I served on, 
you would have had to have had a quasi-govemment agency be- 
cause of the requirement for security clearances because you were 
nuclear. 

There is probably some other areas that would be candidates for 
privatization where you would have to have a quasi-government 
agency. Where I was going was, this bill seems to be in a position 
where it could set a precedent, and all of those things in the lan- 
guage should be looked at. 

Mr. Horn. Well, it’s a good suggestion. I now yield to the gentle- 
woman from New York. 

Mrs. Maloney. Well, one of the statements that Ms. Kelly made 
earlier — ^you said something, to paraphrase, if I got you correctly — 
is that the central question is whether the Federal Government 
will abdicate its responsibility for public resources. That is, really, 
I think, the central question of what we're doing here. 
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If you think about it, you’re taking not-for-profits, transferring 
them over to for-profits, which then will send some tax money 
back. But now it’s for-profit, must make money, which means the 
impact on the citizens in our country, theoretically, will have to go 
up in their user fees or whatever. 

So, you know, I have to think — it’s the end of the day. I’m think- 
ing philosophically, Mr. Chairman. So I just think that that’s a 
question that needs to be answered, and I think that — well, actu- 
ally, my good Republican colleague in the back just gave me a com- 
ment when I walked in. She said, when I was talking about the 
water flowing from State to State, one of the things we’re tr5dng 
to accomplish in New York is buying Sterling Forest and preserv- 
ing a whole watershed area in upstate New York. But what that 
does is preserve the water for New Jersey. 

To the extent that we preserve a whole vast area in New York 
State, the water stream goes through that down to New Jersey, 
which, then, New Jersey will sell that water. So, in a sense, we’re 
all, in public resources, very intertwined in a Federal way, whether 
w^e like it or not. I just think there are a lot of questions to this 
that need to be answered. 

One question that I have, personally — and you just touched on 
it earlier, when you talked about the President’s reluctance to in- 
vest in infrastructure that was just in-state or in one particular 
State. I think one problem we see in the Federal Government is 
there’s a lack of support for investment, anywhere. Instead of pull- 
ing back from the investment, it’s making accommodations for ri- 
diculous examples. 

For example, the Grumman — I don’t know if you were here ear- 
lier — Grumman buses. They gave the example where they couldn’t 
sell them because all the money would be recouped to the Federal 
Government, so therefore they went through years of depreciating 
it and doing all kinds of things that got like a tenth of the value, 
eventually, for the city. 

But certainly having some provisions that would exempt some- 
thing such as a Grumman bus sale but not take away the whole 
theory of investment in infrastructure. For example, all of us watch 
where Federal dollars go in investment, and they want them to be 
fairly distributed. But if it was to the point that they were distrib- 
uted and they weren’t recouped back, I think you would have more 
of a reluctance for any spending of Federal dollars. 

For example, I support parks and infrastructure development in 
other areas, in other States across the country, because I feel that 
my constituents eventually, when they travel around this world of 
ours, our country, are going to benefit. They’re going to go to the 
beautiful Federal parks in other States; they’re going to travel on 
their roads; they’re going to go to their museums. It’s an invest- 
ment. 

But if the investment then becomes an investment that belongs 
to that State or city which, then, they can just sell, I think there 
will be more of a reluctance of the Federal Government to invest 
in that particular area. It got so bad on the city council, before you 
could spend a dollar, we had formulas. Is it going equally to each 
district? 
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And I could see that type of thing happening. Instead of an infra- 
structure development fund in our country that looked at what was 
needed, they would say, ‘Well, we're going to have $10. We’re going 
to divide it evenly with each representative for the infrastructure 
in their area, because there’s going to be no recoupment if it’s not 
used and you can sell it.” So I could see that having that type of 
effect. 

I think the hearing was very interesting. A lot of issues were 
raised, but I have a lot of questions, and I agree, really, with the 
testimony Mr. Grimm gave, that there are a lot of questions that 
need to be answered. 

One of the things that I think we have to look at is that, philo- 
sophically, it’s changing, really, the whole way you look at Govern- 
ment— this bill, in many ways — and it may have an unforeseen im- 
pact on the investment dollars that the public is willing to put 
forth. 

But just to come back to reality and just ask a specific question, 
Ms. Kelly, based on your testimony, do you have any suggestions 
as to how this bill could assure protection of public employees of 
public facilities being privatized? 

Ms. Kelly. Well, again, we’re really opposed to the bill, so I’m 
a little cautious about offering, because I would rather — the one 
change I would like to see with the bill is that it be withdrawn. 

But, in terms of privatization situations in the past that we’ve 
dealt with, one of the things that we’ve done to protect public em- 
ployees, we have something which we call a right of first refusal, 
so that once the service, or whatever it happens to be, is now taken 
over by a private firm, they have to offer a position to the existing 
employees and allow them the right to refuse or to accept employ- 
ment and to maintain the terms of the collective bargaining agree- 
ment for the remainder of the term of the agreement. 

Mrs. Maloney. On page 2 of your testimony, you state that 
“Prior experience” — and I’m quoting from your testimony — “dem- 
onstrates that it is bad policy to turn public facilities to private op- 
erators” that prioritized profits. Could you please discuss these 
prior experiences that you are talking about. 

Ms. Kelly. Well, as I’ve mentioned, we’ve had numerous cases 
where public services have been privatized. I’m most familiar per- 
sonally with some of our social services. We’ve had mental health 
services, welfare caseworkers, and so on, where these functions 
have been performed by experienced public employees who had 
years of experience and knew their jobs very well. 

And then these functions were privatized, and the people then 
performing these functions were often very young, had very little 
experience, were being paid barely above the minimum wage, and 
would receive no benefits. So the clients also ended up suffering be- 
cause they no longer got the benefit of having people work for them 
or providing them services who were experienced and knew what 
they were doing and also were adequately compensated. 

Mrs. Maeoney. Thank you, Mr. Chairman. 

Mr. Horn. Ms. Kelly, let me ask you. There’s a number of rather 
innovative groups that we’ve had in this country for 100 years — 
some are more obvious now than they were 100 years ago — and 
that is employee stock ownership plans, both in getting money from 
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employees and, also, employee takeover of companies. United Air- 
lines and others are good examples of these. 

But on the employee stock ownership plans, what would you 
think of them as possible bidders for the infrastructure projects, 
where they go use their capital that they have in retirement funds, 
whatever? 

For example, in my State of California — and Fm a 23-year mem- 
ber of it — the California PERS is the largest fund in America — pri- 
vate, public, nonprofit, whatever. They're in the market regularly. 
What would you think of one of those groups buying some of the 
infrastructure, taking it over to raise the capital? Would that be 
considered privatization for you? 

Ms. Kelly. Well, I mean, if you were talking about a nonprofit 
organization, they wouldn't be driven by the profit in the same way 
that a private company would, although some of the other issues 
that I raised would still be a concern. I mean, as I said, what 
would happen if one of these organizations went bankrupt? 

If they owned a vital public service, then what would happen to 
that service? We just can’t see water production or something of 
that nature. So there are still — even though I would see something 
like that as being far preferable than turning it over to a private 
company just driven by profit, there are certain problems we would 
have to work out. 

Mr. Horn. Well, what you have, of course, is when, once employ- 
ees take over a company, they realize if you're going to expand, 
there must be some way that you get the capital, and you need to 
repay the cost of the capital. But the workers do rather interesting 
things when they take over. 

I was interested when my colleague from New York mentioned 
the need to go from nonprofit to profit. That's what, I guess, dozens 
of health maintenance organizations have done in the last 10 years. 
They've moved from a nonprofit status to a profit status. 

When you do that in California, the Department of Corporations 
says you must have an accounting firm go out and evaluate, in es- 
sence, what was your profit, even as a nonprofit. 

And then you need to either get a plane and drop the money out 
of a plane over where you made it, or there’s another option, you 
can create a foundation. And most of the HMO's have created a 
foundation to do good deeds and raise the value of health care here 
and there. Obviously, they also have somewhat of a motive to pub- 
licize their HMO. 

Now, I don't know. It would be interesting to know whether there 
are better healthcare services now that nonprofits have gone to be 
for-profits as HMO's. There might be. They’ve raised more capital 
in the market; they can expand. 

On the other hand, there might not be, because they might be 
holding their workers to a tighter standard, which maybe doesn’t 
provide the preventive care that an HMO is supposed to be inter- 
ested in providing. So it’s hard to say. People do strange things, 
whether they’re in governmental context, a corporate context, or a 
nonprofit context. 

One Senator told me years ago — he said, ''Steve, nonprofits are 
simply where they divide the profits among the staff.” And I think 
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there's something to be said for that, they divide the profits among 
the staff, and weVe seen a few cases nationally. 

Let me ask you this, Ms. Kelly. You’re pretty young, but did you 
ever have a chance to see East Berlin and West Berlin? Because, 
in a way, with Government running things — and that’s why the in- 
frastructure is a mess in some places — we will look, in a tight 
budget period, exactly like East Berlin looked for 40 years — drab, 
dull, bureaucratic, 20 years behind. 

And you walk through the wire gates, with their cement blocks 
and everything else so you couldn’t escape to freedom, and you go 
into West Berlin, and it’s a live city. Things are happening. In a 
sense, it’s an example, I think, of Government versus the profit mo- 
tive. The profit motive was in West Berlin; it wasn’t in East Berlin. 

East Berlin was the shabbiest, dirtiest, rottenest place I think 
I’ve seen almost anywhere in the world, but certainly in Europe. 
It’s too bad you won’t have that experience, because, obviously, 
East Berlin is now trying to catch up with West Berlin. But it’s a 
shock. At least it was a shock to this young person, when he was 
young. 

Mr. Grimm, let’s back to some of your testimony. You advocate 
the creation of a 6-month commission to determine the ramifica- 
tions of privatization of a State or local asset. Given that there are 
a wide range of assets and a wide range of jurisdictions covered, 
what would be the mandate you would give this commission, and 
could it really do its job? 

Mr. Grimm. Well, the mandate would not be just to look at this 
particular issue that this bill takes up. I think the commission 
would, more importantly, look at this issue in context with all the 
other privatization initiatives that people are talking about. 

I don’t know that it’s a 6-month commission, but I think that 
what you probably need are people coming from stakeholder groups 
that would be representative to take a look at this whole particular 
privatization process. 

I mean this bill, I think, came to the forefront because it’s prob- 
ably the most logical first step, and there has been so many cities 
and counties that have said, “If we could only get rid of the re- 
quirement to pay back these grants, we could privatize them.’' 

On the other hand, I don’t think that the issues have been 
fleshed out enough. 

Mr. Horn. What do you think some of the issues are? 

Mr. Grimm. Well, I think the first issues are what other legisla- 
tion are you going to get in the way of? You don’t have it saying 
“notwithstanding any other legislation.” 

I think what you’re going to find is just like in the base closure 
area, that it looks pretty simple when you start looking at the bill, 
but you’re going to find that there’s all kinds of not only Federal 
but other State and local statutes that are going to be in your way 
when you try to do this. 

I’m not commenting on the policy of the bill, but what I am com- 
menting on is: You should know what those impediments are be- 
fore you pass something and then find out that it may not be work- 
able. 

Mr. Horn. Well, isn’t it true, though, that one Federal law that 
is passed after another Federal law supersedes that law? If there’s 
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a Federal law. Now, you’re saying there’s also State and local im- 
pediments. I agree with you, there might be. Conceivably, Federal 
law supersedes State and local law. At least that has been the 
trend in the courts to interpret it. 

Mr. Grimm. Right, And then what you’ll do is, yeah, it could su- 
persede that. I’m not going to argue that. But then you might have 
a whole bunch of mad State and local people because you got into 
those issues. 

I mean I’ll comment that the — in something that I think you’re 
familiar with, all of the prior amendment did not eliminate the re- 
quirement to take and return money to the base closure account, 
and you still got that big conflict in transferring property. I see the 
situation here where you could end up with the same types of 
things here, even though that was supposed to supersede it. 

Mr. Horn. Well, you can also say that human beings can do 
strange things to buck any Federal mandate, and they start with 
the human beings in the Department of Defense and the Federal 
Government. 

Mr. Grimm. Right. 

Mr. Horn. So they have an obligation, obviously, to clean the 
site. One, they don’t provide the money, and two, whether they’ve 
ever asked Congress for more money, I’m not sure, but I doubt it. 
And so that, without question, those actions by people, if they 
aren’t in good faith, can wreck any program, if there’s no program. 

Mr. Grimm. But my recommendation was that I think that it 
needs to be looked at much more carefully. 

Mr. Horn. Yes. Now, the task force you were on, was that the 
official name of it? 

Mr. Grimm. It was called the — let me get you the official name 
of it. 

Mr, Horn. And this was the early 80’s; right? 

Mr. Grimm, This was in 1983 and 1984, and it was the Congres- 
sionally Mandated Advisory Panel on Alternative Means of Financ- 
ing and Managing Radioactive Waste Facilities, 

Mr. Horn. And this panel did its job and made recommenda- 
tions; right? 

Mr. Grimm. That’s correct. 

Mr. Horn. And they went to whom? 

Mr. Grimm. And they went to the Secretary of Energy, and then 
they went back to the Congress. It was a report to the Congress. 

Mr. Horn. And what did the Secretary of Energy do about those 
recommendations? 

Mr. Grimm. The Secretary of Energy — I think if Don Hodel had 
stayed, he might have tried to do something, but the panel com- 
pleted its report just as Don Hodel left and John Harrington came 
in. John Harrington, because of the resistance on the part of the 
program people and because the program people pointed out how 
much would have to be changed in legislation and ever 3 d:hing else, 
chose to reject the recommendations of the panel. 

Mr. Horn. Would some of the program people also have been put 
out of work by privatizing some of these facilities? 

Mr. Grimm. Well, I’m sure that some of them might have been 
put out of work, but, on the other hand, what likely would have 
happened is you would have hired some of the employees that were 
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already there. So I don't think it was a certainty that they would 
be put out of work, 

Mr. Horn. You mentioned that the recommendations were also 
given to Congress, and they were transmitted by this group to the 
Congress. 

Mr. Grimm. Well, they were transmitted — I don't want to say 
something that's not true. I think they were transmitted by the 
Secretary of Energy. 

Mr. Horn. I see. 

Mr, Grimm. To the Congress. 

Mr. Horn. And did anything ever happen in the Congress? 

Mr. Grimm. Nothing ever happened in the Congress. 

Mr. Horn. Nothing ever happened? Well, that's what worries me 
about commissions and task forces, is nothing happens. The Hoover 
Commission is one of the exceptions, because the President — Presi- 
dent Hoover — was smart enough to set up a nationwide advisory 
group that kept the heat on by generating citizen interest all over 
the country and just kept going after Members of Congress. 

The Grace Commission didn't have that. The Gore Commission — 
and I have suggested this to him. He thought it was a good idea, 
but he hasn't done anything about it. His NPR is not really going 
anywhere unless the President wants to take pen in hand and start 
implementing. That's the problem. 

I mean it takes somebody to get the ball rolling. You can do it 
by law; you can do it by Executive order; you can do it by putting 
the money in the bill at one end of the avenue and the other and 
paying for people to do something. So I guess I’m not too keen on 
commissions at this point. It isn't just because it's — what? — 6:25 
p.m. That doesn't bother me; that's lunchtime. 

Now, let me ask you this, Mr. Grimm. Isn't it a State or local 
responsibility to determine the policy implications of privatization 
of locally owned Federal-aid facilities at the State or local level? 
Why shouldn't they? They’re the groups closest to the people. Isn't 
it State or local responsibility to determine the policy implications? 

Mr. Grimm. Yes, it is. 

Mr. Horn. I mean if they're worried — for example, Ms. Kelly has 
a lot of unions there, and they've had a bad experience in terms 
of privatization of that service. The State might be much more sen- 
sitive, if you will, and the local governing officials, than the Federal 
level, because they're dealing with the problem. They see either 
people put out of work or people not made better off, and they 
might be very leery of doing this, 

Mr. Grimm. That is correct, and I think that, at the local level, 
that's where you'll essentially — I guess what I would say, would be 
your safe^ard. From a public policy point of view and from some 
of the things that have been presented here would suggest that 
this may not be good public policy. 

Mr. Horn. Now, in your testimony, you suggested that H.R. 1907 
should be broadened to include the privatization of other Federal 
facilities or functions. Do you have any specific suggestions, other 
than a commission, as to how Congress or the administration ought 
to identify favorable opportunities for privatization? Or is your 
thinking only limited to having a commission study it in depth? 



172 


Mr. Grimm. Well, I mean, I think there are certain functions that 
you could very quickly go through and determine. There are some 
that have been set up. The depots, such as Kelly Air Force Base 
and McClellan, have been set up as something that you could prob- 
ably privatize, and theyVe right there. 

But you need a lot of legislation, as Fve pointed out in my testi- 
mony, to change a whole number of things in order to do that. Cer- 
tainly things like, you’ve mentioned, the Patent Office which is 
probably one. I don’t think it would be too hard, or take a commis- 
sion, to go through and pretty quickly come up with what the right 
opportunities might be. 

I think there’s probably lots of what I guess I would call func- 
tions, such as nuclear waste disposal, that would be very conducive 
to privatization and where privatization would remove a lot of the 
bureaucracy so you could go forward and implement the program 
on a much more efficient basis. 

I hope that my written testimony and what I’ve said here doesn’t 
give the idea that I am against privatization. I happen to be very 
much for it. I just think that it needs to be much more thought out 
than it seemed to be from the context of this particular bill, based 
on a lot of the inconsistencies that I saw in it. 

Mr. Horn. Well, your main inconsistency, now, you pointed out 
are between those two sections, I take it. 

Mr. Grimm. Right. 

Mr. Horn. Were there some others? 

Mr. Grimm. There are some others, and I would be glad to sub- 
mit that for the record. 

Mr. Horn. Are you familiar with any cases where the reasonable 
rate of return has been defined, other than by public utility com- 
missions. Which at the State level, when they’re looking at rate 
changes, and they obviously look at the investment, and they want 
to encourage it to get infrastructure updated and they grant a rate 
increase to cover that cost of capital? Is there any other process 
where you’ve seen where that’s defined, other than strictly market 
conditions? 

Mr. Grimm. I’m not sure. I think, in some instances, you might 
find water rates that might be subject to that if they’re private 
companies, but I would be guessing. What I was more going to on 
that reasonable rate of return is the fact that you’re going to end 
up with a Federal bureaucrat, based on the way this is set up, 
making the decision on what a reasonable rate of return is. 

You’ve got the heads of these agencies that are going to have to 
make that determination, and what my fear is is that you can end 
up sitting in a room, as I’ve done many times, arguing over a very 
minute detail where a tenth of a point might make the difference 
between whether somebody is able to privatize something or some- 
body isn’t, and I thought that that particular issue should be more 
thoroughly dealt with in the legislation. 

Mr. Horn. Well, as you suggest, right now, in section 4, we say, 

“The head of an executive department or agency shall approve a request if, (a) 
the state or local government demonstrates that a market mechanism, legally en- 
forceable agreement, or a regulatory mechanism will insure that the infrastructure 
asset or assets continue to be used for their originally authorized puiposes so long 
as needed for those purposes; and (b) the private party purchasing or leasing the 
infrastructure asset agrees to comply with all applicable grant assurances.” 
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Then we go on with the use of the proceeds. So if s very separate 
from what the Secretary considers at the time of the decision, and 
when you go down to use of the proceeds, which is where you found 
some problems with the language — and there’s no question that 
sometimes we have euphemisms that leave large filing cabinets for 
the executive branch to go through and interpret it because we 
didn’t interpret it for one reason or the other. 

It says, “The state or local government may use proceeds from 
the privatization of an infrastructure asset to the extent permitted 
under applicable grant assurances and provisions.” Those would tie 
back, obviously, to some of the grant assurances that have been 
made, I assume, by the Federal Government. 

Mr. Grimm. Right. 

Mr. Horn. And I see where you’re talking about tightening it up, 
because if they are to be also inclusive of something that the State 
government might by law declare, since there’s a State interest in, 
for example, the Port of New York authority, between the Gov- 
ernors of New Jersey and New York, or in California, where the 
San Francisco Port and the railroad, for example, there is a State 
entity. All of that should have been privatized 100 years ago, and 
San Francisco wouldn’t be last on the Pacific Coast, 

But notwithstanding any other provision of law, the State or 
local government shall be permitted to recover its capital invest- 
ment, an amount equal to its unreimbursed operating expenses in 
any infrastructure asset and a reasonable rate of return. Now, I 
think you’re right. Much of that needs to be spelled out, a lot more. 

Mr. Grimm. And going further into the other example that I 
could really see myself, if I was representing somebody, sitting in 
a room for 2 weeks arguing over one sentence because it wasn’t 
tight enough. You’ve got this, under section 4, the bill reads, “Con- 
tinued to be used for their originally authorized purposes, so lo as 
needed for those purposes.” And the question would become, when 
you sat in the context in the context of whether you could get a 
dual use, because it would probably be the other side of the dual 
use, the private side of the dual use, that would attract the capital 
to essentially use the asset. 

I can see sitting down across the table for a week, arguing about 
how long it would be needed for those purposes, because I’ve been 
through it probably 20 times on the other side with the executive 
branch agency. 

Mr. Horn. Ms. Kelly, if your union ever needs another nego- 
tiator, you might think of Mr. Grimm to get into some of those ses- 
sions. He’s willing to spend weeks on three words. That’s what 
wins contracts. 

You raise some good points there, and if either of you, or any of 
the witnesses, have any other suggestions, we would welcome 
them. We might as well get all the questions out on the table now. 

Mr. Brasher tells me that antitrust economists have a definition 
of reasonable rate of return at the Federal Trade Commission’s Bu- 
reau of Competition, so there are a lot of views, I’m sure, with long 
case histories, both administrative and judicial. 

I don’t have any more questions. I guess the minority doesn’t 
have any more questions. We thank you both for coming. Sorry to 
keep you so late, but it has been very useful. 
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And I want to thank, before we close out the hearing, the major- 
ity staff. Russell George, staff director; Mr. Brasher is to my left, 
the professional staff member that developed the hearing; Mr. 
Polzak, in his second-to-last hearing with this committee, is a legis 
fellow from the Department of the Army; Mr. Richardson in his 
10,000th hearing to go, from the committee, who sets all these 
things up very efficiently. 

The minority staff — Miles Romney and Don Goldberg, and, then, 
the official reporter, Jan del Monte. So we thank you all. 

With this, the hearing is adjourned. 

[Whereupon, at 6:35 p.m., the subcommittee meeting was ad- 
journed.] 



